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Ir appears that the prospects for the pas- 
sage of international copyright legislation by 
congress are brighter than they have been 
for some time past. The House Committee 
on Patents, by a unanimous vote, instructed 
the chairman of its sub-committee to make a 
favorable report on the international copy- 
right bill. The measure is likewise, it ap- 
pears, favorably regarded by the House 
Judiciary Committee, which has also had it 
under consideration. The bill allows foreign 
authors to take out copyright in the United 
States upon the same footing as American 
authors, providing the type-setting, printing 
and binding are done wholly within the 
United States. The passage of this bill is 
looked for at the present session. Prospects 
for the passage of copyright legislation have, 
however, been promising frequently in the 
past, but the efforts in that direction have 
always proved fruitless. To us, there seems 
but one side to the question, and that is in 
favor of an international copyright law, and 
it is to be hoped that congress has at last 
realized the necessity of legislation in that 
direction. 


-_— > 


Tue doctrine of judicial notice was un- 
questionably carried to its extreme hmit in 
the late case of Hunter v. N. Y. O. & W. R. 
R. Co., decided by the New York Court of 
Appeals. There a brakeman, an employee 
of defendant, was injured in passing through 
a tunnel on the top of a freight car. There 
was, in the tunnel, an arch narrower than 
the rest of the tunnel, not visible at the 
entrance, and which did not appear to have 
been brought to the notice of the plaintiff. 
The injuries were received, apparently, from 
the plaintiff's striking his head against the 
arch. Plaintiff testified that, when injured, 
he was sitting on the top of the freight car. 
The distance between the top of the car and 
the bottom of the arch was four feet and 
seven inches. There was no evidence in the 
case as to what was the height of the plaint- 
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iff, and the court of appeals took notice of 
the fact that to have been injured at the 
place he said he was, and sitting at the same 
time on the top of the freight car, the 
plaintiff must have been about nine feet 
high, and that such a height is unprece- 
dented; that the court would take judicial 
notice of the fact that a man could not strike 
his head upon an obstruction four feet and 
seven inches above the place on which he 
was sitting, and that being so, the negligence 
of defendant was not established. 

Prof. James B. Thayer, in the Harvard 
Law Review, says of this case: ‘‘It will be 
observed that the substance of this decision 
is merely that the justice of the case re- 
quired a new trial, and we may suppose that 
the cuurt had sufficient reason for thinking 
that the points herein elaborated had not 
been duly considered. But the opinion has 
the aspect of ricety. Might not the brake- 
man justly have been regarded by himself 
and by the jury as ‘sitting,’ although at a 
given moment he was shifting his position, 
and was raising himself momentarily a foot 
or two above his sitting height. The tunnel 
at its entrance was more than four feet 
higher than the arch, and allowed him a good 
margin.”’ 





THERE is no proposition of the law better 
established than that, popularly speaking, it 
takes two to make a bargain, but perhaps a 
decision of a court was necessary to estab- 
lish a like proposition that it takes two to 
make a quarrel. A fellow quarreling all to 
himself is an anomaly something similar to 
the Dundreary bird flocking all to itself. As 
a matter of law a quarrel is,as such, only 
cognizable by the courts when indulged in, 
at the least, as a duet, and a late decision of 
the Supreme Court of Georgia will hereafter 
be cited as authority by the man who chooses 
to swear and curse like a trooper, but who 
will relieve himself from liability under a 
city ordinance against ‘‘quarreling’’ by 
showing that none of his auditors took issue 
with him or swore back. The spectacle of a 
man swearing allto himself may not be a 
pleasing one, but its practice cannot, under 
the above decision, be legally punished, un- 
less some patriotic citizen takes upon himself 
to reply in a similar strain. 
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NOTES OF RECENT DECISIONS. 


A NOVEL question of false representations, 
made by a tenant to his landlord, came be- 
fore the Court of Appeals of New York, in 
New York Land Improvement Co. v. Chap- 
man, 23 N. E. Rep. 187. There it was beld 
that allegations that plaintiff, a lessor, by 
reason of the lessees’ default in payment of 
rent, had the right to re-enter, and the op- 
portunity to lease the premises to others, but 
was induced by the fraudulent representa- 
tions of defendant, one of the lessees, to 
allow them to remain in possession, and to 
refuse to lease the premises to others, state a 
cause of action, though the exercise of 
plaintiff's right to terminate the tenancy 
rested solely in intention, which might not 
have been executed. The fact that the 
lessees subsequently sublet the premises, 
and that plaintiff accepted the subtenancy 
for the residue of the term, is not a waiver 
of his right to recover damages theretofore 
sustained by reason of the alleged fraud. 
Bradley, J., says: 


The action was founded on alleged fraud, for which 
the plaintiff sought to recover damages and the ques- 
tion presented is whether the complaint stated facts 
sufficient to constitute a cause of action. The view 
of the court below was that it did not; and Wemple v. 
Hildreth, 10 Daly, 481, was cited in support of such 
conclusion. In that case the alleged representations 
relied upon as fraudulent related to the pecuniary con- 
dition of the debtor, which induced the plaintiff to 
extend the term of credit for goods by ‘him before 
then sold*and delivered. It was not there alleged 
that the plaintiff parted with anything, or that any 
purpose which he then had or was proceeding to 
execute was relinquished. The action was founded 
upon false representations which induced a mee 
extension of credit. And the court held that there 
was not the requisite certainly of any injury to the 
plaintiff in consequence of the representations to 
furnish any basis for the estimate or recovery of 
damages. It is essential to the maintenance of an 
action for fraud that damages result from ‘t as the 
proximate cause; but it is not necessary that the 
party guilty of the deceit derive any benefit from it. 
Upton v. Vail, 6 Jobns, 181; Hubbard v. Briggs, 31 
N. Y. 518. In the present case the allegations of 
the complaint are to the effect that the plaintiff, by 
reason of the default of the lessees, had the pur- 
pose to terminate their tenancy by taking possession 
of the demised premises pursuant to the right to 
do so, and to avail itself of the opportunity which 
it had to rent them to other and solvent persons, 
and was induced by the fraudulent representations 
of the defendant to relinquish such purpose, and to 
refuse to rent the premises to such other parties. 
This case is essentially distinguishable from that of 
Wemple v. Hildreth. Here, as it is alleged, there 
was not only an extension of credit for rent then due, 
but, by permitting the lessees to remain in possession, 











credit was given to them for rent thereafter to issue 
outofthe term. Thus they were allowed to incure 
liability to the plaintiff for the further use of the 
premises. In view of the allegations of the complaint, 
it must here be sssumed that the subsequent oc- 
cupation of the premises, out of which arose the 
additional obligation of the lessees to pay rent, was 
permitted on the faith of the false representations 
of the defendant; and to that extent and by that 
means credit in their behalf was obtained. It is, 
however, urged that the exercise of the right of the 
plaintiff to take possession of the premises and rent 
them to other rested solely in intention, which may 
or may not have been executed, and whether any 
damages resulted from the alleged fraud was un- 
certain and speculative; and therefore that, on the 
facts alleged, there is nothing to warrant a recovery. 
It is true that the plaintiff had taken no steps to 
dispossess the lessees, and relinquished nothing in 
that respect, other than a purpose to do so; but the 
fact upon which the right to recover depends is that, 
if the representations had not been made, the plaint- 
iff would have executed such purpose, and rented the 
premises to others, who were solvent, and thus have 
realized something in place of the worthless Iability 
of the lessees, which arose from the occupation of the 
premises by them subsequently to the time the repre- 
sentations were made which induced the plaintiff to 
refrain from exercising such right. The question 
of intention is involved in all cases of fraud founded 
upon alleged false representations, in so far that the 
support of an action is dependent upon the infiuence 
ofthe deceit upon the party claiming to have been 
damnifyed. The representations known to be false in 
relation to the pecuniary condition of the party seek- 
ing credit furnished no ground for action, unless the 
person from whom it is sought, is influenced by them 
in giving the desired credit. His purpose must be 
governed by the deceit, to his prejudice, to afford a 
remedy in fraud. The right to deny credit notwith- 
standing the representations or the reason to suppose 
that it would not have been denied if they had not 
been made to the plaintiff, presents a question no dif- 
ferent in legal effect, for the purpose of such remedy, 
than that which might arise in case of the sale of 
<oods upon the faith of alleged fraudulent statements 
relating to the means and ability of the purchaser to 
pay. In the case last supposed, a contract of sale 
would be the product of the fraud, while here there 
was no new contract resulting from it. But the right of 
ction for such cause does not rest in contract, but 
(lepends only upon the fact that an injury has beén 
suffered resulting in damages to the party seeking re- 
dress, and that such damages are the legitimate con- 
sequences of the fraud. In Benton v. Pratt, 2 Wend. 
285, a party who, by agreement within the statute of 
frauds and void, had promised to purchase plaintiff’s 
hogs,was induced,by the false representations of the de- 
fendauts, not to take them. A recovery for the alleged 
fraud was supported andthe court held that it was 
not material whether the contract for the sale of the 
hogs was binding or not, as it appeared that they 
would have been delivered and taken upon the 
promise of purchase, but for the fraudulent represen- 
tations of the defendants. And in Rice v. Manley, 66 
N. Y. 82, the same principle was applied to support 
an action for fraud founded upon the false represen- 
tation of defendant that the plaintiff did not want the 
cheese which the latter, by a like invalid agreement, 
had promised to purchase of athird party, who was 


induced by such representation to sell the cheese to 
defendant. In both those cases the performance of 
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the void agreements to deliver and purchase the 
property restedin intention of the parties to them, 
supported by no legal right; yet the court held that 
the fact whether the promise to sell and purchase 
would have been performed if the defendants had not 
intervened, and by their false representations de- 
feated such performance, was properly the subject of 
inquiry, and thatthe determination of that question 
of fact in the affirmative gave support to the actions, 
and established the right to recover such damages as 
resulted to the plaintiffs from the defeated perform- 
ance. In the present case the plaintiff, having, as al- 
leged, the right to the possession of the premises, and 
the opportunity to lease them to others able to pay 
the rent, induced by the false representations of the 
defendant, who knew them to be false, to allow the 
lessees to remain in possession, refrain from re-en- 
tering, and to refuse to lease the premises to such 
other persons. The allegations of the complaint were 
such as to permit evidence of a state of facts to justify 
the conclusion that but for the representations com- 
plained of the plaintiff would have availed itself of 
such right and opportunity. 


Tue effect of the deed of a lunatic was 
considered by the Supreme Court of North 
Carolina, in Odom v. Riddick, 10 S. E. Rep. 
609. There it was held that the title of a 
purchaser for value, without notice, from the 
grantee of a lunatic, is good as against the 
heirs of the lunatic. Clark, J., says: 

A purchaser for value, from one whose deed was de- 
clared by the jury to be fraudulent and void, gets a 
good title, if he has no notice of the fraud in his vendee’s 
deed. Young v. Lathrop, 67 N. C. 63; Wade v. 
Saunders, 70 N. C. 270; Davis v. Council, 92 N. C. 725; 
Perry v. Jackson, 88 N.C.103. The fact that itis 
found here that the defendants’ grantor obtained the 
deed without fraud or undue infiuence, for a full and 
fair price, and acting under advice of Oliver Odom’s 
counsel, who had been his attorney for years, surely 
cannot be allowed to put the defendants in a worse 
plight than they would have been placed if their grant- 
or had procured the conveyance by fraud and undue 
influence. The great teachers of English law say that 
persons of non-sane memory, etc., ‘‘are not totally dis- 
abled to convey or purchase, but only sub modo. 
Their conveyances are voidable, but not void.”” 2 Bl. 
Comm, 291, and2 Kent, Comm. 451. The deedofa 
person of unsound mind, not guardianship, conveys 
the seisin. Wait v. Maxwell, 5 Pick. 217; Crouse Hol- 
man, 19 Ind. 30, and cases cited. Story, Eq. Jur. § 227, 
says: ‘*The ground upon which courts of equity now 
interfere to set aside the contracts and other acts, 
however solemn, of persons who are idiots, lunatics, 
and otherwise non compotes mentis,is frand. Such 
persons being incapable, in point of capacity, to enter 
into any valid contract, or to do any valid act, every 
person dealing with them, knowing their incapacity, 


is deemed to perpetrate a meditated fraud upon them , 


and their rights.” ‘l'o same purport, Adams, Eq. 183, 
and cases cited. This places the doctrine upon an in- 
telligible basis, and delivers the courts from the evi- 
dent injustice and insurmountably inconvenience of 
declaring that all contracts made with one apparently 
sane, but who proves to have been insane, are void ab 
initio for want of consenting mind. This doctrine 
would give a lunatic or his heirs restoration of 
property soldby him without return of the money 











received for it, as actually held in Gibson v. 
Soper, 6 Gray, 279, and Rogers v. Walker, 6 Pa. St. 371. 
The correct rule is stated by Mr. Story, in section 228: 
“If a purchase is made in good faith, without any 
knowledge of the incapacity, and jno advantage 
has been taken of the party, courts of equity will not 
interfere to set aside the contract, if injustice will 
hereby be done to the other side, and the parties can- 
not be placed in statu quo.” Busw. Insan. 413, says: 
“A completed contract for the sale of lands, made by 
an insane vendor, without fraud or notice to the vendee 
of the grantor’s insanity, and fora fair consider- 
ation, will not be set aside, either at law or in equity, 
in favor of the vendor or his representatives, except 
the purchase money be restored, and the parties fully 
reinstated in the condition in which they were pridr 
to the purchase. This rule appears to be unques- 
tioned inthe English courts.” To the same effect is 
the able opinion of Horton, C. J.,in Gribben v. Max- 
well, 34 Kan. 8,7 Pac. Rep. 584 (decided in 1885), in 
which numerous authorities are reviewed and com- 
mented upon; alsoin Behrens v. McKenzie, 23 Iowa, 
333, delivered by a very eminent judge (Dillon), and 
Corbit v. Smith, 7 Iowa, 60; Allen v. Berryhill, 27 
Iowa, 534; 2 Pom. Eq. Jur. § 946. See, also, Scanlan 
v. Cobb, 85 Ill. 296; Young v. Stevens, 48 N. H. 183; 
Eaton v. Eaton, 37 N. J. Law, 108; Freed v. Brown, 
55 Ind. 310; Car v. Holliday, 5 Ired. Eq. 167. In 
Bank v. Moore, 78 Pa, St. 407, a lunatic was held liable 
upon a note discounted for him by the bank; and 
Paxson, J., says: “It would be an unreasonable and 
unjust rule that such persons should be allowed to ob- 
tain the property of innocent parties and retain 
both-the property and its price. Here the bank, in 
good faith, loaned the defendant money on his note. 
The contract was executed, so far as the considera- 
tion is concerned, and it would be alike derogatory to 
sound law and good morals that be should be allowed 
to retain it to swell the corpus of his estate.”” Tosame 
purport is Person v. Warren, 14 Barb. 488; Allis 
v. Billings, Metc. 415. The courts have gone 
further and held that when the contract is fair 
and bona fide, executed and completed, and the par- 
ties cannot be again put in statu quo, and there was 
no notice of mental incapacity, the court will not set 
aside the contract at all. Molton v. Camroux, 2 Exch. 
487, affirmed on appeal, 4 Exch. 17; Yauger v. Skinner, 
14 N. J. Eq. 389; Niell v. Morley 9 Ves, 478; also Lord 
Chancellor Truro, in Price v. Berrington 3 Macn. & G. 
498; and Lord Cranworth, in Elliot v. Ince, 7 DeGex, 
M. & G. 474. 


It is clear, from these authorities, that the convey- 
ances of an insane person, not previously declared in- 
sane, are voidable mereciy, and not void; that the right 
to set them aside is based upon the ground of fraud; 
and that the court will not usually interfere, unless 
there has been fraud, or a knowledge of the insanity 
by the other party, and will then place the 
parties in statu quo. When,. therefore, as in 
this case, the grantee knew of the mental inca- 
pacity of the grantor, but it is found as a fact 
“that no fraud was practiced upon Oliver Odom, or 
undue influence exercised to induce him to make the 
deed; that he acted under the advice of his lawyer, 
who had been his counsel for years; that the price 
was a full and fair consideration for the land; and 
that the grantor was benefited by the making of the 
deed, as he and his family thereby received a home 
and support,’’—it would seem that a court of equity 
would not set aside such conveyance even as between 
the parties thereto, and certainly not without restor- 
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ing the status quo ante. Selby v. Jackson, 6 Beav. 192. 
“Courts of equity ever watch with a jealous care 
every contract made with persons non compos mentis, 
and always interfere to set aside their contracts, how- 
ever solemn, in all cases of fraud, or when the con- 
tract or act isnot seen to be just in itself, or for the 
oenefit of such persons.”” Riggan v. Green, 80 N.C. 
239. The deed of Richard Odom passed the legal title, 
and is only voidable as to Oliver Odom upon the 
ground of fraud in taking title from one whom he 
knew to be mentally incapacitated. The property has 
been conveyed for a fair value to innocent parties, 
who took without notice. It has been held in the 
leading English case of Greenslade v. Dare, 20 Beav. 
284, by the master of the rolls (since Lord Romilly), 
that if a conveyance is made by an alleged lunatic un- 
der undue influence, and for an influence, and for an 
inadequate consideration, a purchaser from such 
grantee for a valuable consideration, and without 
notice, would be protected, as any other purchaser 
for value, and without notice, from a fraudulent 
alienee. The court instances the insecurity of pur- 
chasers, if any other doctrine should be laid down. 
The case of Ashcraft v. De Armond, 44 Iowa, 229, is 
not exactly in point, but illustrates the proposition 
that deeds from an undeclared lunatic are voidable on 
the doctrine of fraud. It holds that where the grantee 
ofa lunatic took for value, and without notice, a 
subsequent purchaser from such innocent grantee for 
value, though with notice of the original grantor’s in- 
capacity, would not be affected; and cites the well-es- 
tablished doctrine laid down in Kerr on Fraud & Mis- 
take, 316, and cases there quoted. Indeed, the facts 
in Riggan v. Green, supra, are almost identical with 
this in ever particular, and that case should be con- 
clusive of this. 

In connection with this case it would be 


well to read Rogers v. Blackwell (Mich.), 13 
N. W. Rep. 512; Brigham v. Fayerweather 
(Mass.), 10 N. E. Rep. 735; Goodyear v. 
Adams, 5 N. Y. Supp. 275; Hull v. Louth 
(Ind.), 10 N. E. Rep. 270, which at least 
lean towards an‘opposite conclusion. 


Tue law as to the responsibility of a mas- 
ter for injuries to a servant, who is a mere 
volunteer, is stated by the Supreme Court of 
Massachusetts, in Mellor v. Merchants Man- 
ufacturing Co., 23 N. E. Rep. 100. There 
an employee in a mill sustained personal in- 
juries while undertaking to make repairs to 
the machinery, which it was no part of his 
regular duty to make, and which he had 
started to do knowing and appreciating the 
danger, upon asking and obtaining the mere 
consent of his own immediate superior. It 
was held that he was a mere volunteer, and 
could not recover for the injuries, although 
he may not have been guilty of negligence. 
Holmes, J., says: 

St. 1887, c. 270,§ 1, expressly requires the plaintiff 
to have been in the exercise of due care; but, for the 


purposes of the present case, we will assume that it 
it was intended to abolish the defense that the plaint- 














iff took the risk of the known dangers of the business, 
as an implied term of his contract of service, so far as 
this defense is peculiar to the relation of master and 
servant, or is made inequitable by reason of the par- 
ties not standing on an equal footing because of the 
servant’s fear of losing a place. We will assume, 
further, that we cannot go behind the finding of the 
jury that the plaintiff used due care in his attempt to 
cure a defect that was known to be perilous, although 
there is some difficulty in seeing what need there was 
to put himself close to the source of danger when he 
knew that he could not work upon it until it was at 
rest, and did not intent to do so, and when he knew, 
also, that it would beat rest inafew minutes. But 
we were inclined to think at the argument that there 
might be cases where the plaintiff would be held to 
have taken the risk, irrespective of any implied term 
in his contract of service, even if he could not prop- 
erly be said to have been negligent, and this was such 
acase. We have been confirmed in our opinion by 
further reflection, and by finding that it had beed so 
decided in England, under St. 43 & 44 Vict. ch. 42, be- 
fore our act was passed,—a fact the importance of 
which is shown in Ryalls v. Mechanics’ Mills, 22 N. E. 
Rep. 766. In Thomas v. Quartermaine, L. R. 18 Q. B. 
Div. 685, L. R. 17 Q. B. Div. 414, the plaintiff had fal- 
len into a cooling vat which had been left without a 
railing, and it was found that he had not been guilty 
negligence. It appeared, however, that he had per- 
fectly understood the danger, and had incurred it of 
his own motion, in the course of his work. It was 
held that he could not recover, because he had taken 
the risk upon himself, not by reason of his contract of 
service, but as one not a servant, and invited upon the 
premises on business of the employer’s own, would 
have taken the risk if he volunarily had put himself 
into the same situation, knowing and appreciating the 
danger. The statute does not put servants in a bet- 
ter position than that of the most favored persons who 
are not servants. It may be thata case like Thomas 
v. Quartermaine comes very near the line, because, if 
the servant is acting within the scope of his regular 
employment, orin obedience to special orders, the 
fear of losing his place may take away his choice, so 
far that he cannot be said freely to take the risk upon 
himself.. Again, he may not appreciate the danger. 
Ferren v. Railroad Co., 143 Mass. 197, 200, 9 N. E. Rep. 
608. See Yarmouth v. France, L. R. 19 Q. B. Div. 657. 
So, the mere knowledge of the employee, and his con- 
tinuing in the employ, may not be necessarily fatal to 
him. It is observed by Bowen, L. J., that the maxim 
is not scienter non fit injuria, but volenti non fit in- 
juria. Compare Yarmouth v. France, L. R. 19 Q. B. 
Div. 647; Fraser v. Hood, 15 Ct. Sess. Cas. (4th Ser.) 
178; Thrussell v. Handyside, L. R. 20 Q. B. Div. 359, 
365; Osborne v. Railway Co., L. R. 21 Q. B. Div. 220; 
Stuart v. Evans, 49 Law T.R. (N.S.) 138, 31 Wkly. 
Rep. 706. See, also, Woodley v. Railway Co., L. R. 2 
Exch. Div. 384. 

But this case does not raise the difficulty which 
caused the differences of opinion in the foregoing de- 
cisions. By his own story, the plaintiff was intending 
to make repairs which it was no part of his regular duty 
to make, and started to do so of his own free will, upon 
the suggestion of a fellow-workman, O’Gara, after 
asking and obtaining the mere consent of his own 
immediate superior. He was only a volunteer, and 
could stand no better than a stranger would have 
done who should have offered and should have been 
permitted to make the same repairs. He perfectly 
understeod what the defect was, and what might hap- 
pen from it. Ifit was not negligent for him to ap- 
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proach it as he did, he took the risk of the danger 
which he necessarily contemplated as existing when 
he tried to end it. Eventhe master of the rolls, who 
dissenting in Thomas v. Quartermaine, says that he 
never entertained a doubt that the “Employers’ Li- 
ability Act” does not prevent the proper application 
of the maxim, volenti non jit injura. Yarmouth v. 
France, L. R. 19 Q. B. Div. 647, 654. The illustration 
put by Bowen, L. J., in Thomas v. Quatermaine, are 
more in point here than they were in the cause before 
him: “I employ a builder to mend, the broken slates 
upon my roof and he tumbles off. Havel been guilty 
of any negligence or breach of duty towards him? 
Was I bound to erect a parapet around my roof be- 
fore I had its slates mended? Inthe case now before 
us the negligence relied on by the plaintiff is that a 
vat in the room in which he worked was left without 
arailing. Let us suppose that the defendant, im- 
pressed with the danger, had actually sent for a 
builder to put one up, and the builder had fallen in 
while executing the work. Would the defendant 
have been guilty of a breach of duty towards the 
builder? The duty of an occupier of premises which 
have an element of danger upon them reaches its 
vanishing point in the case of those who are cognizant 
of the full extent of the danger, and voluntarily run 
the risk.” L. R.18 Q. B. Div. 695. See Griffiths v. 
Docks Co., L. R. 12 Q. B. Div. 493, 495, 495. L. R. 13 Q. 
B. Div. 259; Mansfield v. Baddely. 34 Law T. R. (N. 
S.) 696, 697. 








IMPEACHMENT OF WITNESSES ON 
THE GROUND OF CHARACTER. 





Introductory.—It is a familiar principle of 
the law of evidence that the testimony of 
any witness may be impeached. This may 
be done in several different ways, one of 
which is by attacking the character of the 
witness for the purpose of weakening his 
credibility. Every witness may be impeached 
in this manner, including parties who avail 
themselves of statutory provisions and offer 
themselves as witnesses.! 

What is Meant by ‘‘Character.’’—By the 
term ‘‘character,’’ as used in this article, is 
meant, of course, what is known in law as 
‘*character ;’’ that is, not what a man actu- 
ally is, but what he is reputed and said to be 


by those among whom he dwells and with . 


whom he is chiefly conversant.? Character is 
a term convertible with common report.’ 
Character for Truth and Veracity. —The 
authorities are divided into two groups upon 
the question of whether the impeaching testi- 
mony should be confined to the character of 


1 State v. Clinton, 67 Mo. 380; State v. Palmer, 88 
Mo. 568. . 

2 Sorrelle v. Craig, 9 Ala. 534; Dave v. State, 22 Ala. 
23; Ford v. Ford, 7 Humph. 100. 
3 Kimmel y. Kimmel, 3 Serg. & R. 338 








the impeached witness for truth and veracity 
only, or whether the inquiry may be extended 
to his general moral character. In Alabama,‘ 
California,® Florida,’ Illinois,’ Iowa,’ Kan- 
sas,? Maine,” Minnesota," Mississippi,” New 
Hampshire,” New York,“ Ohio,” Pennsyl- 
vania,® South Carolina,” Texas, Vermont,” 
Wisconsin,” and in the federal courts,” the 
rule has been announced that the inquiry 
should be confined to the reputation of the 
impeached witness for truth and veracity 
only. 


General Moral Character.—On the other 
hand, testimony as to general moral charac- 
ter has been held admissible to impeach the 
testimony of witnesses, by the courts of Ala- 
bama,” Georgia,” Indiana,* Iowa,™ Ken- 
tucky,* Maine,” Missouri,“ New Hamp- 


4 Nugent v. State, 18 Ala. 521. 

5 People v. Yslas, 27 Cal. 630. 

6 Robinson v. State, 16 Fla. 835. 

7 Cook v. Hunt, 24 Ill. 550; Rector v. Rector, 8 IIl. 
117; Frye v. Bank of Illinois, 11 Ill. 367. 

8 Carter v. Covenaugh, 1 Greene, 171. 

* Taylor v. Clendening, 4 Kan. 524. 

10 State v. Bruce, 24 Me. 71; Shaw v. Emery, 42 Me. 
59. 
i Moreland v. Lawrence, 23 Minn. 84; Rudshill v. 
Slingerland, 18 Minn. 380. 

12 Newman v. Mackin, 21 Miss. 383; Smith v. State, 
58 Miss. 867. 

18 Kelley v. Proctor, 41 N. H. 139. 

14 Troup v. Sherwood, 3 Johns. Ch. 558. 

1 Buckner v. State, 20 Ohio, 18; Perkins v. Mobley, 
4 Ohio St. 668; Craig v. State, 5 Ohio St. 605. 

16 Gilchrist v. McKee, 4 Watts, 380. 

17 Clark v. Bailey, 2 Strobh. Eq. 143. 

18 Boon v. Weathered, 23 Tex. 675; Ayers v. Duprey, 
27 Tex. 593; Kennedy v. Upshaw, 66 Tex. 442. 

19 Wilds v. Blanchard, 7 Vt. 141. 

2 Ketchingham v. State, 6 Wis. 426. 

21 Teese v. Huntingdon, 23 How. 2; United States v. 
White, 5 Cranch C. Ct. 38; United States v. Masters, 4 
Cranch C. Ct. 479; United States v. Vansickle, 2 
McLean 219. 

22 Ward v. State, 28 Ala. 53; De Kalb Co. v. Smith, 
47 Ala. 407; Holland v. Barnes, 53 Ala. 88; Motes vy. 
Bates, 80 Ala. 382. 

23 Johnson v. State, 61 Ga. 305; Rattaree v. Chap- 
man, 79 Ga. 574. 

*4 Long v. Morrison, 14 Ind. 595; Indianapolis Ry. 
Co. v. Anthony, 43 Ind. 183; Rawles v. State, 56 Ind. 
433. 


% Kilburn v. Mullen, 22 Ia. 498. This was undera 
statute allowing general moral character to be proved 
for the purpose of impeachment. 

% Noel v. Dickey, 3 Bibb, 268; Tucket v. May, 3 
Dana 79; Hume v. Scott, 3 Marsh. 260; Evans v. Smith, 
5 T. B. Mon. 363; Thurman vy. Virgin, 18 B. Mon. 785. 

27 Phillips v. Kingfield, 19 Me. 375. 

%8 State v. Shields, 13 Mo. 236; Day v. State, 18 Mo. 
422; State v. Breeden, 58 Mo. 507; State v. Grant, 79 
Mo. 113; State v. Bulla, 89 Mo. 595; State v. Rider, 95 
Mo. 474; State v. Rider, 90 Mo. 54. 
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shire,” New Jersey,” New York, North 
Carolina,” Oregon,® South Carolina,* Ten- 
nessee,™ Virginia, and also by the courts of 
England.” A few of the cases last cited were 
decided under statutes allowing the general 
moral character of witnesses to be proved to 
weaken their credibility. 

Immorality in Particular Directions. — 
There is also considerable conflict among the 
authorities as to whether or not a witness 
may be impeached by evidence of immorality 
in some particular direction or respect, as 
unchastity, larceny, drunkenness, etc. In 
support of the admission of such evidence, 
it has been said: ‘‘Evidence as to the general 
moral character of the witness being qdmis- 
sible, it must follow that anything showing 
deterioration of that general moral character 
or reputation is also admissible.’”’* On the 
other hand, it is maintained in many cases, 
that such testimony should be excluded, for 
the reason that, while a man may lead an im- 
moral life in some respect, the particular 
immorality of which he is guilty may not 
have the slightest effect upon his credibility. 

Character as to Chastity. — Attempts are 
often made to attack the credibility of wit- 
nesses on the ground of unchasteness. The 
cases in which such attempts have been made 
are divided into two groups; (1) those in 
which the character of the witness sought to 
be impeached has not been in issue, and (2) 
those in which it has. Asa rule, the ques- 
tion of chasteness cannot become a proper 
question to discredit a witness.” A female 
witness cannot be discredited by evidence 
that she is a lewd woman ;* that she has had 
bastard children ;“ by the production of a 
letter written by the witness tending to show 


29 State v. Howard, 9 N. H. 485. 

3% Atwood v. Impson, 20 N. J. Eq. 150. 

81 Gilbert v. Sheldon, 13 Barb. 623; Fulton Bank v. 
Benedict, 1 Hall, 558; People v. Rector, 19 Wend. 569. 

#2 State v. Boswell, 2 Dev. Law, 209; State v. Stall- 
ings, 2 Haywood 300. 

83 Leverick v. Frank, 6 Oregon, 212. 

% Anonymous, 1 Hill, 259. 

35 Gilliam v. State, 1 Head, 38; Merriman v. State, 3 
Lea, 393. 

% Uhl v. Commonwealth, 6 Gratt. 706. 

37 Rex v. Bispham, 4 Car. & P. 392; Rex v. Watson, 
82 How. St. Tr. 496. = 

38 State v. Grant, 79 Mo. 113. 

38 Carter v. Covenaugh, 1 Greene (Ia.), 171; People 
v. Yslas, 27 Cal. 630; Kilsburn v. Mullen, 22 Ia. 498; 
Holland v. Barnes, 53 Ala. 83; Gilchrist v. McKee, 4 
Watts, 380. 

# United States v. Vansickle, 2 McLean, 219. 

41 Merriman vy. State, 3 Lea, 393. 





that she is unchaste ;* by showing the im- 
morality of her previous life ;* or by asking 
her questions which have a direct and imme- 
diate effect to disgrace her, such as whether 
she lives in a state of concubinage with the 
plaintiff.“ Evidence that a female witness 
is or has been a prostitute is inadmissible to 
shake her credibility. 

The rule laid down in the preceding para- 
graph has not, however, been uniformly fol- 
lowed. Thus, a female witness has been 
allowed to be impeached by evidence show- 
ing that she was a prostitute.“ In an action 
for assault and battery the general character 
of the complaining witness for chastity was 
allowed to be shown for the purpose of im- 
peaching her testimony ;* and so, in an ac- 


_tion for slander, evidence that the reputation 


of a female witness was that of an unchaste 
woman, was held admissible. Where a 
witness has testified to indecent conduct 
towards her, on the part of the plaintiff, 
testimony tending to impeach her general 
character for truth, veracity and chastity is 
admissible. It has also been held allowa- 
ble to ask of a female witness on cross-ex- 
amination, for the purpose of impeaching her, 
whether she had not hung out signals to a 
man for clandestine meetings ; and where a 
defendant in a murder trial offered himself 
asa witness it was held he might be im- 
peached by evidence as to his general repu- 
tation for truth, veracity, chastity and mor- 
ality ; and, in still another case, a witness 
was allowed to be asked, for the purpose of 
affecting’ his credibility, whether he had not 
been guilty of adultery and had a venereal 
disease since his marriage.” A female wit- 
ness may not, for the purpose of impeaching 

# Leverich v. Frank, 6 Oreg. 212. 

48 Smith v. State, 58 Miss. 867; overruling Head v. 
State, 44 Miss. 731. 

44 Macbride v. Macbride, 4 Esp. 242. 

45 United States v. Masters, 4 Cr. C. C. 479; State v. 
‘Randolph, 24 Conn. 363; Dimick v. Downs, 82 Ill. 570; 
Commonwealth v. Churchill, 11 Mete. 538, overruling 
Commonwealth v. Murphy, 14 Mass. 387; Jackson vy. 
Lewis, 13 Johns. 504; Bakeman v. Rose, 14 Wend. 105; 
Wilds v. Blanchard, 7 Vt. 141; Spears v. Forrest, 15 
Vt. 435. ; 

4 Wenthers v. Borksdale, 30 Ga. 888; State v. Grant, 
79 Mo. 113. 

47 State v. Shields, 13 Mo. 236. 

48 Evans v. Smith, 5 T. B. Mon. 363. 

49 Indianapolis, etc. Ry. Co. v. Anthony, 43 Ind. 183. 

50 Shepard v. Parker, 36 N. Y. 517. 


51 State v. Rider, 95 Mo. 474. 
52 People v. Blakely, 4 Park (N. Y.) Cr. 176. 
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her testimony, be asked whether or not she 
had had an abortion performed upon her.® 
In one case it was held proper to impeach a 
male witness by showing that he was a com- 
mon drunkard ;* and, in another case, evi- 
dence of drunkenness was held admissible to 
impeach the credibility of a female witness.© 

When Character for Chastity is in Issue.— 
As indicated above, in several classes of cases 
in which character for chastity is directly in 
issue (as in rape, seduction and bastardy 
cases), the character of the prosecuting wit- 
ness in respect to chastity may be inquired 
into.® 

In an action for indecent assault, evidence 
of specific acts of lewdness and immorality on 
the part of the complaining witness was held 
admissible.” In bastardy cases, evidence 
that the complaining witness, prior to the 
period of conception, had had intercourse 
with other men,® or that she was reputed to 
be a common prostitute before the child was 
begotten, or that she sustained a bad repu- 
tation for chastity,” is inadmissible for ‘the 
purpose of impeaching her credibility. In 
actions for seduction the character of the 
prosecutrix for chastity prior to the seduc- 
tion may be attacked in mitigation of dam- 
ages, but not to shake her credibility.“ In 
rape cases, the character of the prosecutrix 
for chastity may be impeached generally, for 
the purpose of discrediting her testimony, 
but not by proof of particular acts ;* the de- 
fendant may prove that prosecutrix was his 
concubine, or was a common strumpet, but 
not particular instances of immorality ;* the 
prosecutrix may be asked whether, pre- 
viously to the commission of the alleged of- 
fense, the prisoner had had intercourse with 
her,™ but it is not allowable to show that she 
had had previous intercourse with other per- 

53 Ketchingham v. State, 6 Wis. 426. 

54 State v. Grant, 79 Mo. 113. 

55 State v. Garland, 95 N. C. 671. Butin Brindle v. 
M’Ilvaine, 10 Serg. & R. 282, it was held that a witness 
could not be discredited by reputed want of sobriety. 

56 Ford v. Jones, 62 Barb. 484; Dimick v. Downs, 82 
va vert v. Jones, 62 Barb. 484. 

53 Commonwealth v. Moore, 3 Pick. 194; Anony- 
mous, 37 Miss. 54. 

59 Morse v. Pines, 4 Vt. 281. 

® Rawles v. State, 56 Ind. 433. 

61 State v. Garland, 95 N. C. 671; Hogan v. Cregan, 
6 Robt. (N. Y.) 188; Shattuck v. Meyers, 13 Ind. 46. 

6 Rex v. Clarke, 2 Stark, R. 241. 


6 The State v. Jefferson, 6 Ir. C. L. R. 305. 
6 Rex v. Martin, 6 Car. & P. 562. 











sons ;© it is inadmissible to show that the 
prosecutrix was the keeper of a house of ill- 
fame, for the purpose of affecting her credi- 
bility ;* in an English case the prosecutrix 
was allowed to be asked if she had not, since 
the time of the alleged offense, walked the 
High Street of Oxford, with a woman reputed 
to be a common prostitute, looking for men ;” 
but where a female witness has admitted 
having had connection with several men, the 
exclusion of testimony that she had also had 
connection with several other men is imma- 
terial, her character for chastity being already 
sufficiently impeached by her own admis- 
sions.® 

Evidence of Particular Facts Excluded.— 
However much the authorities may differ in 
other particulars, they are almost unanimous 
in support of the proposition that evidence 
of particular facts is inadmissible for the 
purpose of impeaching the testimony of a 
witness ;* but where such facts are called 
out on the cross-examination of the impeach- 
ing witness, the other party may pursue such 
inquiry.” In accordance with this general 
principle, courts have decided against the 
admissibility of evidence of particular mis- 
conduct ;7 of particular crimes; of certain 
acts of bad conduct, which were criminally or 
morally wrong ;* of single acts of moral de- 
linquency ;* of specific acts of lewdness and 
immorality ;* of specific acts of adultery ;* 
of particular acts of prostitution ;” that a 
female witness had had bastard children ;* 
that a witness had written a letter tending to 
show that she was unchaste ;” that a female 
witness had had an abortion performed upon 
herself ;® that the witness had been impris- 

6 Rex v. Hodgson, Russ. & Ry. Cr. Cas. 211. 

Wilson v. State, 16 Ind. 392. 

& Rex v. Barker, 3 Car. & P. 589. 

6 Rex v. Teal, 11 East, 307. 

6 Rex v. Clarke, 2 Stark R. 241; State v. Grant, 79 
Mo. 113; State v. Boswell, 2 Dev. (N.C.) L. 209; Rixey 
v. Bayse,4 Leigh (Va.), 330; Boon v. Weathered, 23 
Tex. 675. 

7 Thurman v. Virgin, 18 B. Mon. 785. 

71 Rawles v. State, 56 Ind. 433. 

72 Rex v. Watson, 32 How. St. Tr. 496. 

78 Macdonald v. Garrison, 2 Hilt. (N. Y.), 510. 

74 State v. Bulla, 89 Mo. 595; Wilson v. State, 16 Ind. 
892; State v. Jefferson, 6 Ir. C. L. R. 305. 

7 Ford v. Jones, 62 Barb. 484. 

76 Johnson v. State, 61 Ga. 305; Rattaree v. Chapman, 
79 Ga. 574. 

7 Nugent v. State, 18 Ala. 521. 
78 Merriman vy. State, 3 Lea (Tenn.), 393. 


79 Leverich v. Frank, 6 Oreg. 212. 
8 Ketchingham vy. State, 6 Wis. 426. 
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oned for petit larceny,“ or charged with 
stealing a penknife,” or with obtaining goods 
by false pretenses ;* that a witness had been 
prosecuted for false swearing and belonged 
to a clique banded together for the purpose 
of swearing negroes out of any offense 
charged against them ;* that the witness has 
been guilty of particular instances of false- 
hood ;® that a female witness had on one 
occasion been seen intoxicated ;* that the 
witness had been indicted for assault and 
battery ;* that the impeaching ‘witness has 
‘theard others say’’ as to the character of 
the witness sought to be discredited.® 
Character at what Time.—In the impeach- 
ment of a witness it is his present character, 
of course, which is the point inissue.™ Some 
courts have held that the impeaching testi- 
mony must relate to the character of the 
witness at the time he testifies. On the 
other hand, other courts have held that the 
principle that a state of things once estab- 
lished by proof is presumed to continue until 
the contrary is shown, applies to the charac- 
ter of witnesses ;*! and, in accordance with 
this view, evidence of the character of the 
witness within a reasonable time before the 
trial has been held admissible, it lying within 
the discretion of the trial court to determine 
whether or not the evidence offered is too re- 
mote.” Testimony of this character, reach- 
ing back to periods varying from one and a 
half to five years anterior to the time of trial, 
has been held not too remote ;* but a period 


81 People v. Herrick, 13 Johns. 84. 

82 Barton v. Morphes, 2 Dev. (N. C.), 520. 

83 Utley v. Merrick, 11 Met. 302. . 

% Taylor v. Commonwealth, 3 Bush (Ky.), 508. But 
in an anoymous case (1 Hill (S. C.), 259) a witness was 
allowed to be impeached by proving that he had said 
that, on certain occasions, he would swear to a lie. 

85 Walker v. State, 6 Blackf. 1. 

86 State v. Garland, 95 N. C. 671. 

87 Kitteringham v. Dance, 58 Ia. 632. 

8 Wike v. Lightner, 11 Serg. & R. 198; Crabtree v. 
Kile, 21 Ill. 180. 

89 Stratton v. State, 45 Ind. 468; Willard v. Good- 
enough, 30 Vt. 393. 

% State v. Howard, 9 N. H. 485; Rucker v. Beaty, 3 
Ind. 70; Aurora v. Cobb, 21 Ind. 492; Chance vy. Road 
Co., 32 Ind. 472; Rawles v. State, 56 Ind. 433; Rogers 
v. Lewis, 19 Ind. 405. 

#1 Sleeper v. Van Middlesworth, 4 Denio, 481; Com- 
monwealth v. Billings, 97 Mass. 405. But it is im- 
proper to show, asa distinct proposition, that the 
reputation ofa witness for truth was bad at some 
previous time; though such testimony often refers to 
previous times. Willard v. Goodenough, 30 Vt. 393. 

® Stratton v. State, 45 Ind. 468; Teese v. Hunting- 
don, 23 How. 2; Webber v. Hanke, 4 Mich. 202. 





of five years has, in Michigan, been held too 
remote.” 

Character—At what Place.—The inquiry 
must be as to the reputation of the impeached 
witness in the neighborhood where he is best 
known,” which is usually the community in 
which he resides. But a man’s neighbor- 
hood is co-extensive with his intercourse 
among his fellow-citizens, and is not confined 
to the immediate community in which he re- 
sides ;” it extends as far as he is well-known, 
as far as people are acquainted with him and 
his character ;* and where a man has a gen- 
eral reputation in a county, that county may 
be fairly considered his vicinage, and persons 
who know his character for truth and verac- 
ity in that county are competent to impeach 
him.” Evidence of the character of a wit- 
ness at a place different from that at which he 
resides at the time of trial, has been held ad- 
missible in New York™ and Arkansas,! but 
not in Indiana.’” 

What Questions may be Asked.—In those 
States where the general moral character of a 
witness may be shown for the purpose of 
impeachment, it is allowable to ask of the im- 
peaching witness if he is acquainted with the 
general moral character of the witness sought 
to be discredited. But the more usual 
inquiry is whether the impeaching witness is 
acquainted with the character for truth and 
veracity, of the witness whom it is sought 
to impeach.'"* The impeaching witness may 
next be asked whether such general reputa- 
tion, or reputation for truth and veracity, is 
good or bad. It seems to be the rule that 


% Commonwealth v. Billings, 97 Mass. 405; Lawson 
v. State, 32 Ark. 220; State v. Lanier, 79 N. C. 622; 
Sleeper v. Van Middlesworth, 4 Denio, 431; Rathbun v. 
Ross, 46 Barb. 127. 

* Webber v. Hanke, 4 Mich. 202. 

% Sorrelle v. Craig, 9 Ala. 534. 

% Rawles v. State, 56 Ind. 433; Ayers v. Duprey, 27 
Tex. 593. 

% Chess v. Chess, 1 Pen. & W. (Pa.), 32. 

% Kelley v. Proctor, 41 N. H.139. 

% Boswell vy. Blackman, 12 Geo. Dec. 591. 

10 Sleeper v. Van Middlesworth, 4 Denio, 431; Rath- 
bun v. Ross, 46 Barb. 127. 

101 Lawson v. State, 32 Ark. 220. 

102 Aurora v. Cobb, 21 Ind. 492; Chance v. Road Co., 
32 Ind. 472. : 

103 Mobly v. Hamit, 1 Marsh. (Ky.),591; Merriman v. 
State, 3 Lea (Tenn.), 393. 

14 Patriotic Bank v. Coote, 3 Cranch C. Ct. 169; 
Phillips v. Kingfield, 19 Me. 375; Kelley v. Proctor, 41 
N. H. 139; State v. Randolph, 24 Conn. 363; Noel v. 
Dickey, 3 Bibb, 268; Webber v. Hanke, 4 Mich. 202. 

105 Merriman v. State, 3 Lea 398; Robinson v. State, 
16 Fla. 835. 
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the impeaching witness may be asked whether 
or not, from his knowledge of the general 
character, or character for truth and verac- 
ity, of the impeached witness, he would 
believe such witness upon oath ; although 
the opposite view has been taken by some 
courts!” and text-writers. The authorities 
are agreed that itis allowable to interrogate 
an impeaching witness, on cross-examina- 
tion, as to his means of knowledge, as to the 
names of the particular persons whom he has 
heard impeach the character of the former 
witness, as to the nature of the reports he 
has heard, the length of acquaintance, and 
how general the reports were. 

Basis of Impeaching Testimony.—An im- 
peaching witness must speak as to the gen- 
eral reputation of the witness sought to be 
discredited, among his neighbors and those 
by whom he is best known.’ The witness 
may speak as to such general character both 
from his own knowledge and from what he 
has heard from other persons.“° His knowl- 
edge of such reputation must be founded 
upon an acquaintance and intercourse with 
the neighbors and acquaintances of the indi- 
vidual whose character is in question and 
that intercourse must be of some length of 
time—suflicient at least to gather the general 
estimation in which such individual is held in 
the community where he resides.“ What 
the witness has been told by others as to 


106 United States v. Masters, 4 Cranch C. Ct. 479; 
Patriotic Bank v. Coote, 3 Cranch C. Ct. 169; United 
States v. White, 5 Cranch C. Ct. 38; Fulton Bank v. 
Benedict, 1 Hall, 558; Mobly v. Hamit, 1 Marsh. (Ky.) 
591; Robinson v. State, 16 Fla. 835; State v. Boswell, 2 
Dev. (N. C.) 209; Merriman v. State,3 Lea (Tenn.), 
393; Mawson v. Hartsink, 4 Esp. 102; People v. Rector, 
19 Wend. 569. 

107 Willard v. Goodenough, 30 Vt. 393; Marshall v. 
State, 5 Tex. App. 273. , 

108 Weeks v. Hall, 19 Conn. 376; Phillips v. Kings- 
field, 19 Me. 375; Annis v. People, 13 Mich. 511; State 
y. Miller, 71 Mo. 89; Lower v. Winters, 7 Cow. 263; 
Fulton Bank y. Benedict, 1 Hall, 558; Mawson v. 
Hartsink, 4 Esp. 102. In State v. Boswell, 2 Dev. 209, 
however it was said that the impeaching witness 
should be interrogated as to the sources of his infor- 
mation, on direct examination, to prevent unfair 
advantage. 

109 Crabtree v. Kile, 21 Ill. 180; Dave v. State, 22 
Ala. 23; Sorrelle v. Craig, 9 Ala. 534; Kimmel v. Kim- 
mel, 3 Serg. & R. 388; Wike v. Lightner, 11 Serg. & R. 
198; Ayers v. Duprey, 27 Tex. 988; Downey vy. 
Murphey, 1 Dev. & B. 82; Fulton Bank v. Benedict, 1 
Hall, 558; Mobly v. Hamit, 1 Marsh. (Ky.), 591; Ford v. 
Ford, 7 Humph. 100. 

110 Martin’s Exr. v. Martin, 25 Ala. 201. 

1 Curtis v. Fay, 37 Barb. 69. 





such general reputation,’ or as to particular 
transactions," is not sufficient. The im- 
peaching witness must not base his testimony 
upon his individual feelings or opinions,™ 
nor upon his opinion or knowledge of partic- 
ular acts,™ nor even upon what he knows of 
the impeached person’s character ;"* but he 
should speak only as to the reputation of 
such impeached witness. It is not neces- 
sary, however, that the impeaching witness 
should have heard a majority of his neighbors 
and associates speak of the reputation of the 
impeached witness,” or even that he should 
know what a majority of his neighbors think 
of the character of such person."* The test 
is whether the witness knows the general 
character of the person among his neighbors 
and those acquainted with him. Finally, it 
is not necessary that the impeaching witness 
should have ever heard the person sought to 
be impeached examined as a witness,” or, 
indeed, that such person should ever have 
been examined as a witness, the existence 
of such facts not being necessary to the 
establishment of a reputation for truth and 
veracity. T. A. Potteys. 
Madison, Wis. 

12 Curtis v. Fay, 37 Barb. 69; Wike v. Lightner, 11 
Serg. & R. 198; Vernon v. Tucker, 30 Md. 456; State v. 
Boswell, 2 Dev. L. 209. 

83 Atwood v. Impson, 20 N. J. Eq. 150. 

il4 Ayers v. Duprey, 27 Tex. 593; Buckner v. State, 
20 Ohio, 18. 

15 Ford v. Ford, 7 Humph. 100; State v. Boswell, 2 
Dev. L. 209. 

16 Bates v. Barber,4 Cush. 107; Fulton Bank v. 
Benedict, 1 Hall. 558. 

117 Robinson vy. State, 16 Fla. 835. 
118 Dave v. State, 22 Ala. 23. 


119 Rex v. Bispham, 4 Car. & P. 392. 
12 United States v. Vansickle, 2 McLean, 219. 








SLEEPING CAR COMPANIES—LIABILITY FOR 
LOSS OF PASSENGERS’ WEARING AP- 
PAREL. 


PULLMAN PALACE CAR CO. V. LOWE. 


Supreme Court of Nebraska, December 17, 1889. 


A sleeping car company is liable to the same extent 
as an innkeeper for the loss of necessary wearing ap- 
parel placed by a passenger in the care of its porter. 


MAXWELL, J.: This action was brought by 
the defendant in error against the plaintiff in er- 
ror to recover the value of an overcoat which it is 
alleged was lost or stolen from a Pullman car in 
which the defendant in error was a passenger, on 
the Wabash Railway, from St. Louis to Council 
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Bluffs. The court was requested to make special 
findings in the case, which it did, as follows: 
“T find, as the facts proven on the trial of this 
case, that on the 18th day of April, 1887, the 
plaintiff took passage at St. Louis for Council 
Bluffs on the Wabash & St. Louis Railroad, and 
purchased a sleeping-car ticket from the defend- 
ant’s agency at St. Louis, entitling him to a low- 
er berth in the sleeping-car attached to the train 
which left St. Louis the evening of that day. 
That the train leftSt. Louis at 8:25 p.m. Thata 
short time before the train left plaintiff entered 
the sleeping-car, and, upon doing so, delivered 
his coat to the porter of the car, who took it, 
and placed it ina vacant upper berth of the sec- 
tion of which plaintiff had secured the lower 
berth. That, shortly after the train started, the 
sleeping-car conductor passed through the car, 
and took up the ticket which had been purchased 
By the plaintiff, and gave him in exchange there- 
for another ticket, known as a ‘berth-ticket,’ 
which was in turn taken up by the porter soun 
afterwards, when he prepared the sleeping berth 
for occupation by the plaintiff. That the next 
morning, when the plaintiff arose, he took out 
from the upper berth a portion of his clothing, 
and then saw his overcoat there, where it had 
been placed the evening before by the porter, and 
where it had been placed the evening before by 
the porter, and where he (the plaintiff) left it. 
That plaintiff was last to leave his berth, and, 
with the exception of a gentleman and lady, the 
last of the passengers to leave the car for break- 
fast that morning. That plaintiff went out to 
breakfast at the regular breakfast station, which 
occupied him about 15 minutes, and that after 
breakfast he stood on the rear platform of the 
sleeper about ten minutes smoking a cigar, and 
then went to his berth in the car, the same having 
been made up, and then discovered that his over- 
coat was missing. That he immediately called 
the attention of the conductor of the sleeping-car 
to the fact, who, after first disclaiming any re- 
sponsibility for the care of the coat, after a time 
caused a search to be made through the car, in 
company with the porter, for it, but without find- 
ing it, and the coat has been entirely lost to the 
plaintiff, and was ofthe value atthe timeof the 
loss of $50. I also find that the conductor left the 
car at the breakfast station and went to his break- 
fast at the same time as the passengers including 
the plaintiff, were at their breakfast, and that dur- 
ing the intervalof about 25 minutes’ absence of 
plaintiff from his berth in sleeping-car, between 
the time when he left the car for breakfast and 
the time when he returned into it, his berth was 
made up, and his overcoat abstracted. Conelu- 
sion of Law: I find, asa conclusion of law, that 
defendant was guilty of negligence in not prop- 
erly guarding and taking care of property of 
plaintiff duriug his necessary absence from de- 
fendant’s car, and that plaintiff was not guilty of 
negligence in the matter. I therefore find ‘that 


defendant is liable to the plaintiff for the value 





of the overcoat, to-wit, $50, with interest thereon 
from April 20, 1887, to the first day of this term, 
$3.75.°’ The rules of the company were also in- 
troduced in evidence in its behalf, but as the de- 
fendant in error had no notice of them, they do 
not enter into the case. 


The question presented, therefore, is the liabil- 
ity of a sleeping-car company for the loss of nec- 
essary wearing apparel of one who had paid the 
necessary sleeping-car charges, and was lawfully 
riding in one of its cars, which apparel had been 
placed in the care of the employees of the com- 
pany. We find no case exactly in point, and as 
the question is a new one, not only in this State, 
but, to a great extent, in the other States of the 
nation, we are practically without precedents to 
aid us, aad must adopt such rule as may seem 
just and equitable. It may be well to consider 
what the company undertakes to perform, and 
also what it does not undertake. The latter pro- 
position will be considered first. It does not un- 
dertake to furnish the railway for its cars to run 
upon nor the motive power to propel them, and 
hence is not entitled to compensation for the or- 
dinary carriage of passengers. It does invite for 
hire all passengers holding first-class tickets to 
occupy its cars. In effect, it says to all such pas- 
sengers: ‘‘We will furnish you safe, pleasant, 
commodious cars, with all possible facilities to 
prevent weariness and fatigue, with comfortable 
sleeping accommodations, and the necessary 
toilet facilities, if you pay the price demanded in 
addition to the ordinary fare.’? The nature of 
this undertaking is the question for consideration. 
On the one hand, it is claimed that, so far as the 
company holds itself out as performing the duties 
of an innkeeper, so far it should be charged with 
the strict liability of the same. On the other, it 
is sought to make the liability of the company 
merely that of a lodging-house keeper. In the 
very able and carefully prepared briefs of the at- 
torney for the plaintiff in error, we find the fol- 
lowing objections to charging the company with 
the liability of an innkeeper. He says: ‘It un- 
dertakes (1) to furnish accomodations to ‘first- 
class’ passengers exclusively ; (2) to furnish toilet 
accommodations to such passengers; (3) to fur- 
nish a certain specified seat or bed tosucha 
passenger; (4) to furnish a servant who will re- 
spond to all proper demands on his service by 
such passengers, promptly and politely; but to do 
these four things for a limited lime, which is 
agreed upon between it and each passenger in 
advance. It does not make even this agreement 
with all those who travel by rail. It makes this 
agreement with first-class passengers exclusively. 
The distinction between an innkeeper and a 
lodging-house keeper is set forth in many cases, 
but is very well drawn in the case of Cromwell v. 
Stepeens, 2 Daly, 15, (1867,) from pages 21 to 26, 
inclusive. After quoting the definition of an 
‘inn,’ as given by Chief Justice Oakley in Win- 
termute v. Clark,5 Sandf. 247, to-wit, ‘‘where 
all who come are received as guests, without any 
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previous agreement as to the duration of their 
stay or as to the terms of their entertainment;” 
and from Willard v. Reinhardt, 2 E. D. Smith, 
148, in which the distinctions between a boarding- 
house and an inn were declared to be this: ‘‘In a 
boarding house, the guest is under an express 
contract, at a certain rate, for a certain period of 
time, but in an inn there is no express engage- 
ment; the guest, being on his way, is enter- 
tained from day to day, according to his business, 
upon an implied contract;” and’ from Carpenter 
v. Taylor, 1 Hilt. 195, as follows: ‘Mere eating- 
houses cannot be considered asinns. They are 
wanting in some of the requisites necessary to 
constitute them inns,’’—it will be seen that a dis- 
tinction is attempted to be drawn between the 
sleeping-car company and aninnkeeper, because 
only a certain class can occupy such cars, viz., 
persons holding first-class tickets, whereas, at an 
inn, all who conduct themselves properly may en- 
tertained. There is a great confusion in the de- 
cisions as to what constitutes an “inn.” In 
Calye’s Case,8 Coke, 32, it was held that inns 
were instituted for passengers and wayfaring 
men. In another case, an “‘inn’’ is defined to be 
a house whcre the traveler is furnished all he has 
occasion for while on the way. Thompson v. 
Lacy, 3 Barn. & Ald., 283. Bouvier defines ‘‘inn- 
keeper”’ to be “the keeper of a common inn for 
the lodgment and entertainment of travelers and 
passengers, their horses and attendants, for a 
reasonable compensation.”” The innkeeper is 
bound to take in and receive all travelers and way- 
faring persons, and entertain them, if he can ac- 
commodate them, and the same is true of a sleep- 
ing-car company as to all passengers holding a 
first-class ticket. he fact that persons holding 
second or third-class tickets agree, in effect, in 
consideration of lower fare, to waive their right 
to enter a sleeping-car, does not enter into 
the case any more than that of a traveler who, 
to avoid the expense of an inn, shold stop at 
a private house. In any event, the company 
which sells sleeping-car tickets to all first-class 
passengers that may pay the price, to that extent 
standsin the same relation as an innkeeper who 
must for hire entertain those asking for enter- 
tainment. 

A more difficult question is to properly define 
the word ‘‘guest’’ atan hotel. Parsons defines a 
‘guest’ to beone who “comes without any bar- 
gain for time, remains without one, and may go 
when he pleases.” 2 Pars. Cont. 151. Thiseis 
not sufficiently comprehensive to be a proper de- 
finition. In Walling vy. Potter, 35 Conn. 183, the 
Supreme Court of Connecticut defines the word 
‘guest’ as follows; ‘‘A guest is one who patron- 
izes an inn assuch. But it is said that none but 
a traveler can be a guest atan inn, in a legal 
sense. We do not suppose that the court in- 
tended, in the definition above quoted, to lay 
stress upon the word ‘traveler.’ It is used in a 


broad sense, to designate those who patronize 
inns. 


In Wintermute v. Clark, 5 Sandf. 247, the 


‘we adopt the same. 








court say that, in order to charge a party as an 
innkeeper, it is not necessary to prove that it was 
only for the reception of travelers that his house 
was kept open; it being sufficient to prove that 
all who came were received as guests, without 
previous agreement as to the time or terms of their 
stay. A public house of entertainment, for all 
who choose to visit it, is the definition of aninn. — 
These definitions are really in harmony with 
each other. Webster defines a traveler as ‘one 
who travels in any way.’ Distance is not mate- 
rial. A townsman or neighbor may be a traveler, 
and therefore a guest at an inn, as well as he who 
comes from a distance, or from a foreign country. 
If he resides at the inn, his relation to the inn- 
keeper is that of a boarder; but if he resides 
away from it, whether far or near, and comes to 
it for entertainment as a traveler, and receives it 
as such, paying the customary rates. we know of 
no reason why he should not be subjected to all 
the duties of a guest, and entitled to all the rights 
and privileges of one. In short, anyone away 
from home, receiving accommodations at an inn 
as a traveler, is a guest, and entitled to hold the 
innkeeper responsible as such.”’ This, we think, 
is a correct definition of the word ‘‘guest,”’ and 
Berkshire Woolen Co. v. 
Proctor, 7 Cush. 417. In the latter case, the 
guest made an arrangement as to the price to be 
paid per week, and it was held that this did not 
take away his character asa traveler and guest. 
See also Hall®. Pike, 100 Mass. 495; Norcross v. 
Norcross, 53 Me. 163; Pinkerton v. Woodward, 
33 Cal. 557; and a valuable article in 14 Cent. L. 
J. 206; Hancock v. Rand, 17 Hun, 279. In Dun- 
bier v. Day.12 Neb. 597, 12 N. W. Rep. 109, this 
court held that an innkeeper was bound to take 
all possible care for the safety and security of the 
goods, money, etc., of his guests while in his 
house. And if the goods or money of a guest be 
stolen from the inn, through no fault or neglect 
of the guest, nor by a companion guest, and there 
is no evidence to show how it was done, or by 
whom, the innkeeper is liable for the loss. This, 
we think, is a correct statement of the law. 

A “lodger” is defined by Bouvier to be “one 
who inhabits a portion of a house of which 
another has the general possession and custody.” 
There is some confusion in the decisions, arising 
mainly from the want of aclear definition of 
what constitutes a “‘guest”’ as distinguished from 
amere “‘lodger.”” Generally, however, a lodger 
is one who, for the time being, has his home at 
his lodging-place. Phillips v. Evans, 64 Mo. 17. 
The rule, under the decisions, is not of universal 
application, but nearly so. Phillips v. Henson, 30 
Moak, Eng. R.19; Thompson v. Ward, L. R. 6 
C. P. 327; Bradley v. Baylis, L. R. 8 Q. B. Div. 
175; Ness v. Stephenson, L. R.9Q. B. Div. 245; 
Hickman vy. Thomas, 16 Ala. 666; Ullman vy. 
State, 1 Tex. App. 220. 


It will seem that the engagement of the sleep- 
ing-car company, so far as it goes, is exactly the 
same as the duties assumed by an innkeeper. A 
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passenger, on entering a sleeping-car as a guest, 
—because that is what he is in fact—necessarily 
must take his ordinarily wearing apparel with 
him, and some articles for convenience, comfort, 
or necessity. The articles, when placed in the 
care of the company’s employees are infra hos- 
pitum and are at the company’s risk. The liability 
of innkeepers is imposed from considerations of 
public policy, as a means of protecting travelers 
against the negligence and dishonest practices of 
theinn-keeper and his servants. Occasionally, no 
doubt, the innkeeper is subjected to losses without 
any fault on his part. This, however, is one of the 
burdens pertaining to the business, and the courts 
have deemed it necessary to enforce this whole- 
some rigor to insure the security of travelers. 
Besides, where loss is sustained, neither party be- 
ing in fault, it must be borne by one of them, and 
it is no more unjust to place it on theeinnkeeper 
than on the guest. The liabilities incident to the 
business are to be considered in fixing the charges 
for the service. Mason v. Thompson, 9 Pick. 283. 
Except inthe matter of furnishing meals, there 
seems to be no essential difference between the 
accommodation at an inn and those ona sleeping- 
car except that the latter are necessarily ona 
smallicr scale than at an inn. 
porter meets the traveler at the door, and takes 
whatever portable articles he may have with him. 
He waits upon him and the other. passengers in 
the car so long as they remain therein. The 
traveler is not required to sit in fis seat during 
the day, but may, if he so desires, go forward 
into the other cars on the train, and at stations 
may go out on the platform. A passenger ina 
sleeping-car need not avail himself of these ;priv- 
ileges, but the fact that he may do so, and that 
many persons actually do avail themselves of the 
same, is well known to every traveler and to the 
company, and is a circumstance in the case. If 
it is said that it would be unjust to hold the com- 
pany to the same liability as an innkeeper, be- 
cause thieves might take one or more berths in a 
car, and atthe first opportunity leave the car, 
carrying what articles they could steal before 
leaving, the same is true of an innkeeper. Thieves, 
in the garb of respectable people, may take rooms 
at aninn, and afterwards steal what they can, 
and escape, yet no one would contend that the 
innkeeper would not be responsible for the prop- 
erty so stolen at night or in the daytime; yet in 
many of the large inns of this country, at least, 
there are numerous doors for ingress while in a 
sleeping-car there are but two. Were meals 
served on a sleeping-car, no one would contend 
that it differed from an inn in its accommodations. 
In this State meals are furnished on the through 
trains, and a passenger need not leave the train 
from the time of entering it until he reaches the 
end of the line. This, however, does not ap- 
pear to have been the case on the railway in ques- 
tion. But the fact that meals are taken at desig- 


nated stations on the line of the road, instead of 
on the train itself, does not change the character 





In both cases the 








of the service rendered. So far as such services 
are rendered, they are the same in kind as those 
furnished by an innkeeper; and the security of 
travelers, and as a means of protecting them, not 
only against the negligence, but also against the 
dishonest practices, of the agents or employees of 
the sleeping-car company, requires that the com- 
pany, so far as it renders service as an innkeeper, 
shall be subject to like liabilities and obligations. 
The judgment is therefore affirmed. The other 
judges concur. 


Nore.—The principal case, in so far at least as it 
holds a sleeping car company liable as an innkeeper, is 
in conflict with the very decided weight of modern 
authority. A more plausible ground of liability, and 
one on which the judgment of the court might possibly 
be sustained, although an entirely different view is 
taken in the opinion, is that the facts, as shown by the 
special finding, tend at least to prove a lack of ordinary 
care and watchfulness on the part of the company. 
The attention of the court was evidently not called to 
the authorities upon the question, for the court say in 
the opinion: “We find no case exactly in point, and 
as the question is a new one, we are practically with- 
out precedents to aid us.”? Now, although the use of 
sleeping cars is comparatively recent, much litigation 
has already arisen out of such use, and there are 
many cases in which the question of the duty and 
liability of sleeping car companies respecting the bag- 
gage of passengers has been considered and decided. 
It is now well settled that sleeping car companies are 
not insurers, and are not liable either as innkeepers 
or common carriers.1 They are, however, reqnired to 
exercise ordinary and reasonable care and watchful- 
ness to protect the personal effects of occupants of 
berths upon their cars, and for negligence in this re- 
spect they will be held liable where loss results to the 
passenger, at least to the extent of the value of such 
baggage or property as is ordinarily carried by trav- 
elers upon sleeping cars.2 An examination of the au- 
thorities cited will show that ordinary care under the 
circumstances must, from the very nature of the busi- 
ness and the accommodations furnished, require an 
almost continuous watch over the property of the 
traveler or the taking of such other precautions as 
ought to be effective. Thus, where a porter was left 
in charge of a sleeping car, and there was evidence 
that the porter was in another compartment for a 
short time, blacking boots, during which time the 
plaintiff was robbed, an instruction that if he was out 
of the aisle of the sleeper, even for a very few minutes, 
and the robbery occurred during that time, and the 
jury believed it would not and could not have oc- 


1 Welch v. Pullman Palace Car Co., 16 Abb. (N. 8.) 352; 
Pullman Palace Car Co. v. Smith, 73 Ill. 360, 24 Am. Rep. 
258; Plum v. Pullman Sleeping Car Co,, 13 Alb. L. J. 221; 
Diehl v. Woodruff, 10 Cent. L. J. 66; Blum v. Southern 
Palace Car Co., 1 Flip. 500; Illinois Central R. Co. v. 
Handy, 63 Miss. 609, 56 Am. Kep. 846; Bevis v. Baltimore, 
etc. R. Co. (Circuit Ct. of St. Louis), reported in note to 
case last cited, 56 Am. Rep. 846, 850. See also an excel- 
lent article on “Sleeping Cars,” in 22 Cent. L. J.’ 52, 
where all the earlier authorities are reviewed und the 
question weil considered by K. K. Knapp. 

2 Diehl v. Woodruff, etc. Co.,10 Cent. L. J. 66; Wood- 
ruff, ete. Co. v. Diehl, 84 Ind. 474; Blum vy. Southern 
Palace Car Co.,8 Cent. L. J. 591; Pullman Palace Car 
Co. v. Gaylord. 23 Am. L. Reg. 788; Lewis v. N. Y. Sleep- 
ing Car Co., 148 Mass. 267; Pullman Palace Car Co. v. 
Gardner, 18 Cent. L. J. 14,16 Am. & Eng. Ry. Cas. 324; 
Pardee vy. N. Y. Cent., etc. Co., 19 Cent. L. J. 380. 
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curred without detection if the porter had been on 
watchin his proper place, the company would be 
liable, was held correct on appeal.® So, in another case 
it was held the duty of the company to keep a watch 
during the entire night.4 So, where a porter who had 
charge of the car was required to be on duty for 
thirty-six hours continuously, and was found asleep 
early in the morning, this was held evidence of negli- 
gence on the part of the company.5 And a notice 
posted up in the car to the effect that the company 
will not be responsible for the personal property of 
its passengers, will not relieve the company from lia- 
bility for negligence, especially where it is not brought 
to their notice.é 

On the other hand, there are two or three cases in 
which the liability of such companies, where the pas- 
senger retains possession of his property, seems to 
be broadly denied under any circumstances,’ but in 
these cases no question of negligence was raised, and 
the decisions were made upon the theory that the 
companies were not liable as innkeepers, and that 
even if they were common carriers they were not lia- 
ble as insurers under such circumstances. 

Where the passenger retains the control of his 
property, the mere fact that it is lost or stolen, does 
not prove negligence on the part of the company. As 
the liability of the company is based upon negligence 
and is not that of an insurer, contributory negligence 
on the part of the passenger will defeat his action.? 
Thus, where the plaintiff had in her possession and 
kept under her own control a satchel containing val- 
uables, which she left on the seat in the car near a 
window while she and her husband got off ata station 
for refreshments, it was held that she was guilty of 
contributory negligence and could not recover from 
the company for the theft of the satchel while she 
was absent.10 

An ordinary common carrier, even, is not liable as 
an insurer, and in the absence of negligence, for 
articles stolen while in the exclusive possession of the 
passenger;!! but where he leaves his property in 
charge of the porter or other proper officer ofa rail- 
road company, the latter will generally be held liable 
for its loss, even though it occurs on a sleeping car, 
and the railroad company cannot set up any contract 
it may have with the sleeping car company as a de- 
fense.!2 

It would clearly be unjust to hold a sleeping car 
company liable for the loss of a passenger’s baggage, 
regardless of its character, use and value, and in this 


3 Pullman Palace Car Co. v. Gardner, 18 Cent. L. J. 14. 

4Blum v. Pullman, etc. Co., 3 Cent. L. J. 591. 

5 Lewis v. N. Y. Cent. Sleeping Car Co., 143 Mass. 267. 

6 Woodruff, etc. Co. v. Diehl, 84 Ind. 474, 480; Lewis v. 
N. Y. Cent., ete. Co., 143 Mass, 267,9 N. E. Rep. 615. 

7 Pullman Palace Car Co. v. Smith, 73 Ill. 360, 24 Am. 
Rep. 258; Clark v. Burns, 118 Mass. 275; Steamboat v. 
Vanderpool, 16 B. Mon. 302; Cohen v. Frost, 2 Duer, 335. 

8 Tracy v. Pullman, etc. Co.,67 How. Pr. 154. See also 
Hillis v. Chicago, etc. Co., 72 Iowa, 228, 33 N. W. Rep. 643. 

9 Pullman Palace Car Co. v. Pollock, 69 Tex. 120, 5 Am. 
St. Rep. 31; Whitney v. Pullman, etc. Co., 143 Mass. 243, 9 
N. E. Rep. 619. 

10 Whitney v. Pullman, etc. Co., 148 Mass. 243,9 N. E. 
Rep, 619. 

ll Kinsley v. Lake Shore, ete. Co., 125 Mass, 54; Clark 
v. Burns, 118 Mass. 275; Abbott v. Bradstreet, 55 Me. 530; 
Steamboat v. Vanderpool, 16 B. Mon. 302; Fower v. 
Utica, etc. R. Co., 7 Hill, 47; Hutch. Car. §§ 688-697. 

12 Louisville, etc. Co. v. Katzenberger, 16 Lea (Tenn.), 
880, 57 Am. Rep. 232. See also Railroad Co. v. Walrath, 
88 Ohio St. 461, 43 Am. Rep. 433; Penna Co. v. Roy, 102 U. 
8. 452; Hutchi2son on Carriers, § 678." 





respect the measure of the liability of such a com- 
pany is much the same as that of an ordinary common 
carrier. It is limited to such articles as are usually 
carried by passengers on sleeping cars, including a 
reasonable sum of money for traveling expenses. 
The general duties of sleeping car companies in re- 
gard to the accommodation and care of passengers, as 
well as the nature of their business and the obliga- 
tions thereby incurred, are clearly stated and ex- 
plained in the cases cited below.4 

W. F. ELLiort. 


13 Pullman Palace Car Co. v. Gardner, 18 Cent. L. J. 14, 
16 Am. & Eng. R. R. Cas. 324; Blum v. Southern Palace 
Car Co.,3 Cent. L. J. 591. 

14 Nevin v. Pullman, etc. Co., 106 Ill. 222; Pullman, ete. 
Co. v. Taylor, 65 Ind..153; Pfaelzer v. Pullman, etc. Co., 
4 Weekly Notes, 240; Palmeter v. Wagner, etc. Co., ll 


Thomp. on Carriers of Passengers, 531. 








JETSAM AND FLOTSAM. 





NOTICED BY THE SUPREME CoURT. — Attorney- 
general Clapp of Minnesota considers that he was 
most highly honored while attending the United States 
Supreme Court in Washington recently. So he inti- 
mated at the capitol recently. 

‘*A particular mark of distinction was paid me by a 
high dignitary,” said he, with the utmost satisfaction. 

“How was it? What happened? Tell us,’’ chorused 
a coterie of colleagues. 

“Well, it was this way,” said the attorney-general, 
complacently. “I was sitting in the supreme court, 
an interested listener to a case that was being argued 
by several of the most brilliant and rhetorical lawyers 
of thecountry. Presently a page touched me on the 
shoulder. ‘Well, sonny, what do you want?’ I asked. 
‘Please, sir,’ he replied, are you the attorney-general 
of Minnesota?’ I told him [ was, and he informed me 
that the marshal of the court desired to speak to me. 
This pleased me immeasurably. I went over to the 
marshal, and he rigidly pointed to an unlighted cigar 
that I had in my mouth and said it was against the 
precedent and dignity of the court to hold a cigar in 
one’s mouth in the presence of the justices of the 
court. ‘You will please remove that cigar,’ he added 
in acrid tones. I was so astonished that the cigar 
actually fell from my teeth to the carpet.’’—Pioneer 
Press. ' 


TECHNICALITY IN AFRICAN CRIMINAL PRACTICE — 
Apparently the judges in South Africa are upholders 
of the technicalities of the law to an extent one would 
scarcely have looked for in that region. In the Law 
Reports from the High Courts of Griqualand which 
most recently reached us, we notice two cases in which 
a technicality had the effect of restoring a thief to his 
friends and his relations. In The Queen v. Jack the 
prisoner was charged with (and convicted of) stealing 
a goat, “the property of some person unknown.” In 
the course of the trial the owner came forward and 
identified the stolen goat as his property; and no 
amendment having been made on the charge, the con- 
viction was quashed. The other case wes that of The 
Queen v. Morris. There the said Morris was charged 
with stealing goods, the property of B, and he was 
convicted. But the evidence had showed that the 
goods really belonged to C; and here too the conviction 
was quashed.—Edinburgh Law Magazine. 





Alb. L. J. 149; Lewis v. N. Y. Cent., etc. Co., 143 Mass. 267; . 
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RECENT PUBLICATIONS. 





GENERAL DIGEST OF THE DECISIONS OF THE PRIN- 
CIPAL COURTS IN THE UNITED STATES. Refers 
to all reports, official and unofficial, published dur- 
ing the Year Ending September, 1888. Annual, 
being Vol. IV. of the series. Prepared and pub- 
lished by the Lawyers Co- eens Publishing 
Co. Rochester, N. 1889, 


We have frequently called attention to the value 
of this series of digests and here only take occa- 
sion to note some of its distinguishing features. First. 
It gives the law of the case—not a narrative of facts 
and holdings which, although of value, leaves the 
lawyer still the labor and risk of digesting for himself 
to ascertain the principle of law applied, with the un- 
certainty whether every pertinent fact is before him. 
Second. It digests every point covered by the opinion 
—not a single point ina case. Third. It is consistent, 
uniform and complete from the beginning of the 


series to date, without omissions or duplications. 


Fourth. It follows the court year, which begins in 
October. There is a good reason for this, and but an 
irrelevant incident to suggest the calendar year, which 
begins and ends in the middle of the court year. 
Fifth. Reference is made to every publication, not 
only official, but unofficial, of report of case. Sixth. 
It digests such English and Canadian cases as are 
found to apply to American jurisprudence. Seventh. 
It furnishes tables of cases criticised, overruled, etc. 


Books RECEIVED. 


Laws OF MissourI, Relating to Private Corporations, 
other than railroad and insurance, containing in- 


structions for incorporation, conduct of corporate 
business, together with forms. By M. F. Watts. 
Le Thomas, Law Book Co. St. Louis, Mo. 


A TREATISE ON THE Law OF PUBLIC OFFICES AND 
OFFICERS. By. Floyd R. Mechem, Chicago, IIl. 
Callaghan & Co. 1890. 


A TREATISE ON THE LAW OF CORPORATE BONDS 
AND MORTGAGES, being the second edition of 
“Railroad Securities’? revised. By Leonard A 
A. Jones. Boston & New York. Houghton, 
Mifflin & Co. Publishers. 1890. 


RIGHTS, REMEDIES AND PRACTICE at Law, in Equity 
and under the Codes. A Treatise on American Law 
in Civil Causes, with a Digest of Illustrative Cases. 
By John D. Lawson, Author of Works on Pre- 
sumptive Evidence, Expert Evidence, Carriers, 
Usages and Customs, Defenses to Crimes, etc. In 
seven volumes. Vols. 3 and 4. San Francisco: 
Bancroft-Whitney Co. Law Publishers and Law 
Booksellers. 1889. 








QUERIES. 





[Subscribers are invited to send short answers to the 
following.) 
QuErRyY No. 13. 


Section 1510, Code of 1880, of Mississippi gives the 
widow of a deceased person the right to sue,in her 
own name, for damages resulting from his death, 
when such death is caused by the wrongful 
or negligent-aet, etc., of another. The same section 
provides that in the event she recovers damages in 
such suit, the damages so recovered shall be distrib- 
uted as personal property of her husband, when she 
has children by her said husband—(which in this State 
is share and share alike). If, after judgment ren- 
dered, she compromises a suit brought under this 
section, she not being the legal guardian of her chil- 








dren, and not authorized by court to either receive or 
compromise the minor’s interests, is not the defendant 
liable to her minor children for their pro rata interest 
in said judgment? If so, in what forum should suit be 
breught? G. 


QuERY No. 14. 

The city of N contracted with B to construct a sys- 
tem of water works and sewerage, and was given by 
B an indemnifying bond for any damages which she 
may sustain. C was injured by falling into an unpro- 
tected sewer trench, during construction, and exe- 
cuted a release to B, exhonerating him from any injury 
she may have received. Ina suit by C against the city 
of N for damages resulting from the accident, can the 
release executed to B be introduced as evidence for 
the defense? Please quote authorities. 








. HUMORS OF THE LAW. 


THE following story of a judge of the United States 
Supreme Court, has been going the rounds of the pa- 
pers: — An extravagant young man had called 
upon him ard after a few remarks had passed 
between them, the judge looked up and asked: 
“Brother Lightweight, why don’t you get married?” 
“Because I can’t afford it. How much do you sup- 
pose it costs me to live now?’ The judge declared 
that he could not guess. ‘Well, it costs meall of six 
thousand dollars a year just for my own living.” 
“Dear! dear!” said the judge in atone of astonish- 
ment. “Why Lightweight, I wouldn’t pay it. It 
isn’t worth it!” 


WESTERN JuRyY.—Anxious Prisoner (to sheriff): 
Don’t you think the jury will bring in the verdict be- 
fore long? 

Sheriff (dubiously): It’s hard to tell. You see 
each juryman had aquart bottle of whisky in his hip 
pocket and I think if you know your fate by to-mor- 
row morning you’ll be lucky. 
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1. ADMINISTRATION — Sale to Pay Debts.—A probate 
court in Michigan cannot authorize or confirm the sale 
of lands to pay a decedent’s debts unless it authorizes 
the sale of the whole interest that he had in the lands 
at the time of his death, and a sale by order of a probate 
court of lands to pay the debts of a decedent, subject to 
mortgages created after his death or interests created 
by his will,is void.—Hewitt v. Durant, Mich., 44 N. W. 
Rep. 318. 

2. ADMIRALTY—Injury to Vessel.—A libel in personam 
for the sinking of a canal boat will lie against the occu- 
pants of a wharf under a lease which gave them general 
possession and control, but excepted and reserved the 
use of the premises for the purpose of loading and un- 
loading coal, where the accident was caused by the 
dangerous condition of the bottom along side the 
wharf, though Jibelant was coming there for the pur- 
pose of unloading coal for the parties authorized to use 
the premises for that purpose.—O’ Rourke v. Peck, U.S. 
©. C. (N. Y.), 40 Fed. Rep. 907. 

8. ADMIRALTY—Collision.— It is a fault for the master 
of a vessel in a fog, on the high sea, who has slowed his 
vessel on hearing a whistle ahead, to afterwards ring 
for full speed ahead, on the supposition that the danger 
is past, and before the position and course of the other 
vessel are known.— The Iberia, U. 8. D. C. (N. Y.), 40 Fed. 
Rep. 893. 

4, ADMIRALTY—Seamen— Wages. — Where a seaman, 
injured in a vessel’s service, at his own solicitation, and 
against the advice of the master, obtains his discharge 
in an American port, and receives his wages to date, 
and a certificate for admission to the marine hospital, 
he cannot afterwards maintain a claim for wages to the 
end of the voyage.— Raymond v. The Elia S. Thayer, U.S. 
D. C. (Cal.), 40 Fed. Rep. 902. 

5. APPEARANCE—Judgment.—Plaintiffs, claiming to be 
the owners of eighty acres of land, filed ten suits in 
ejectment against persons in possession of different 
lots; and writs of summons were duly issued in these 
cases. The attorneys employed to defend them entered 
into a stipulation with plaintiffs which provided that in 
two cases to be tried as test cases, and in “suits now 
brought and about to be brought,” defendants who 
have not been served with summons “enter their ap- 
pearance, and waive service of summons:” Held, that 
another case against defendants, in which the petition 
was simply lodged with the clerk of the court, with di- 
rections not to issue a writ of summons on it, and which 
had never been docketed as a pending cause, was not a 
“suit brought,” within the meaning of the stipulation.— 
Bradley v. Welch, Mo., 12 8. W. Rep. 911. 

6. ARBITRATION AND AWARD.—W here, in an action for 

the price of certain hay, plaintiffs declare upon the 
award of an arbitrator, they do not waive such award 
by declaring in another count on the contract under 
which the hay was sold.—Sadler v. Olmstead, Iowa, 44 N, 
W. Rep. 292. 
7. ARREST FOR DEBT.—Pub. St. Mass. ch. 157, § 83, ex- 
empting an insolvent debtor, after his discharge, from 
arrest or imprisonment for a demand provable against 
his estate, applies not only to foreign debts and debts 
by defalcation, which are required by section 80to be 
stated as not discharged, but includes also debts created 
by fraud, all which are by section 84 excepted from the 
discharge if not proved.—Zverett v. Henderson, Mass., 23 
N. E. Rep. 318. 

8. ASSIGNEE FOR BENEFIT OF CREDITORS.—An assignee 
for the benefit of creditors who has taken possession of 
the property assigned, and asserted title thereto,is a 
proper defendant in replevin for the property by third 
persons, though he has turned it over to a person 
claiming it under a chattel mortgage.— Beach v. Davis, 44 
N. W. Rep. 332. A 

9, ATTACHMENT—Exemptions. — Rev. St. Tex. art. 2337, 
reserving to persons not constituents of a family, as 
exempt from attachment, all tools, apparatus, and 
books belonging to any trade or profession, applies to 











property owned and held in partnership, as well as to 
property owned in severalty.—St. Louis Type Foundry v. 
International Live Stock Journal Print. G Pub. Co., Tex., 12 
8. W. Rep. 842. 

10. ATTACHMENT — Purchase Price. — The privilege 
granted to vendors of personal property by Mansf. 
Dig. Ark. § 4398, to sue out a specific attachment with- 
out imposing the usual conditions, does not take pre- 
cedence of the rights of a prior attaching creditor of the 
vendee. — Fox v. Arkansas Industrial Co., Ark., 128. W. 
Rep. 875. 

11. ATTACHMENT.—Possession by the defendant in at- 
tachment of the personalty attached on the day of the 
levy, and for some time previously, he using and con- 
trolling the same apparently as his own, makes a prima 
Jacie case against the claimants, and if, in reply thereto, 
they show only the admissions of the defendant in 
favor of their title, and a surrender of possession to 
them by him, accordingly, a few hours before the levy 
was made, failing to adduce fuller and more satisfactory 
evidence, which were their claim well founded, they 
might have adduced, a verdict finding the property 
subject is not unwarranted.—Harvey v. Jewell, Ga., 10 8, 
E. Rep. 631. 

12. BANKS AND BANKING—Depositaries.—A bank duly 
selected as the depositary of money collected by way 
of taxes to satisfy county bonds issued in aid of a rail- 
road company, cannot be held responsible for money 
which it pays out by order of the committee having 
charge ofthe fund,on the ground that an excess of 
bonds had been issued, in the absence of fraud or col- 
lusion between it and the committee in an appropria- 
tion of the fund to a purpose known to be unauthorized. 
—Deposit Bank of Owensboro v. Daviess Oounty Court, Ky., 
12 8. W. Rep. 930. 

13. BANKS AND BANKING—Bank Checks.—Where a cer- 
tified check, which was obtained by fraud from a bank, 
is cashed in good faith by a firm, and the payee, by 
mistake on both his part and that ofthe firm, fails to 
indorse it, the firm holds subject to all original defenses, 
and the bank is not liable; nor does a subsequent in- 
dorsement by the payee, made after the firm received 
notice of the fraud, entitle the firm to recover.—Goshen 
Nat. Bank v. Bingham, N. Y., 23 N. E. Rep. 180. 

14. CARRIERS — Defective Platforms. — A shipper of 
stock is not guilty of contributory negligence in using 
the only platform provided by the railroad company 
for that purpose, though he knows it to be unsafe, if he 
exercises reasonable care in its fuse.— White v. Cincin- 
nati, N. O.¢ T. P. Ry. Co., Ky., 12 8. W. Rep. 936. 

15. CARRIERS—Regulations.—Where trains habitually 
stop at a certain station, and an agent of the company 
sells a return ticket to that station to a person who has 
been informed of the custom, and relies on it, and the 
agent knows that the purchaser intends to use the 
ticket to return on a train which does not stop at that 
station, but does not inform him of the fact, the com- 
pany is liable.—St. Louis, I. M.G S. Ry. Co. v. Adcox, 
Ark., 128. W. Rep. 874. 

16. CHATTEL MORTGAGE.—A building erected on land 
of another by permission of the owner’s agent, and sold 
several times independently of the land, one-half being 
bought by one who {afterwards buys the land without 
disputing the title of the owner and occupant of the 
other half, is personal property.—Brown v. Corbin, Ind., 
23 N. E. Rep. 276. 

17. CHATTEL MORTGAGES—Record. — The registration 
of a chattel mortgage is not notice thereof to an 
auctioneer who, in the regular course of business, sells 
the property, and pays over the proceeds to the mort- 
gagor, and,in the absence of ‘actual notice, he is not 
liable to the mortgagee.—Frizzell v. Rundle, Tenn., 12 8. 
W. Rep. 918. 

18. CONTRACTS—Damages for Delay.—In case of a con- 
tract to furnish and deliver the sash and window and 
door frames for a building in process of construction, to 
charge the seller with loss ofrents of the building by 
reason of delay in its completion, caused by his failure 
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to furnish the articles at the time agreed, the contract 
must have been made in such circumstances and upon 
such a state of facts that it may reasonably be sup- 
posed to have been contemplated by the parties, when 
making the contract, that such loss would probably fol- 
low its breach, and hence that the seller consented to 
become liable for it.—Liljengren Furniture g Lumber Co. 
v. Mead, Minn., 44 N. W. Rep. 306. 


19. ConTracT— Construction. — Plaintiff entered into 
the following contract with defendant: “Whereas W 
(plaintiff) has between eighty-five and one hundred 
head of saddle horses in a pasture, near the town ef H, 
which have been examined by the said C (defendant’s) 
agent, and scid C having decided to take a certain lot 
of said horses, it is hereby agreed and understood that 
the said C is to receive the said horses between the Ist 
and 5th of April following, and is to be allowed to cut 
back all horses not desired, and he hereby agrees to 
take all the remainder, and pay therefor the sum of 
$55.00 per head for the same at the time of receiving:” 


Held, that plaintiff's recovery for a breach of this con- © 


tract should be based upon the number of horses shown 
by the evidence to have been examined and accepted 
by the agent, C, at the time of the execution of the con- 
tract,and which the defendant refused to receive at 
plaintiff's pasture on April 5th.— White v. Matador Land 
§ Cattle Co., 128. W. Rep. 866. 


20. CONTRACT TO MAKE A WILL.—Evidence that de- 
ceased, before adopting plaintiff, and procuring an act 
of the legislature changing her name and making her 
capable of inheriting from him, agreed to make her his 
heir, and entered into some written contract, which 
could not be produced at trial, with her father, and 
afterwards declared that she would have all his prop- 
erty, is not sufficient to show a contract to will to her 
all his property.—Davis v. Hendricks, Mo.,12 8. W. Rep. 
887. 


21. CORPORATIONS—Insolvency.—Where an insolvent 
corporation reorganizes under a new charter and a 
different name, its property is still liable for it debts, 
though transferred to the new corporation for a valu- 
able consideration.— Mc Vicker v. American Opera Co., U. 
8. C. C. (Ill.), 40 Fed. Rep. 861. 

22. CoRPORATIONS—Insolvency.—Where a majority of 
the directors of a corporation, know it to be insolvent, 
votes forthe execution to them of the corporation’s 
judgment note, which is executed by one of their num- 
ber as treasurer, and upon which judgment is im- 
mediately entered, such judgment is fraudulent as to 
othes creditors, though the note was given in payment 
of a bona fide debt.— Roseboom v. Warner, Ill , 23 N. E. Rep. 
339. 

23. CORPORATIONS—Stockholders.—A traveling sales- 
man who spends about half of his time on the road sell- 
ing goods and collecting, and the rest in receiving 
goods and making sales and collections in the city isa 
clerk within the meaning of act Tenn. 1875 § 11, making 
stockholders liable for money due “laborers, servants, 
clerks and operatives.”” — Hand v. Cale, Tenn., 128. W. 
Rep. 922. 

24. CORPORATIONS—Stockolders.—A stockholder can- 
not in his own name as such, sue to recover property 
belonging to the corporation, or to recover damages 
for injuries done to it, or to his own rights as an indi- 
vidual, growing out of the corporation, settled unless 
the complaint alleges plainly, and with particularity, 
that he has demanded and required of the officers of 
the corporation that they should sue or take proper 
action to correct the grevances complained of, and 
that they have refused todo so.—Moore v. Silver Valley 
Min. Co., N. C., 10 8. E. Rep. 679. 


25. COUNTIES—Division.—Where a party ofthe terri- 
tory of a county is separated from it and annexed to 
another, itis not necessary that the act of segregation 
should impose such proportion of the debt of the old 
county on the county receiving the detached territory, 
but subsequent legislation may make the imposition.— 
Perry County v. Conway County, Ark., 12 8. W. Rep. 877. 











26. COUNTY COMMISSIONERS— Review.—In construing 
the records of inferior tribunals, acting within the 
scope of their authority, to ascertain whether or not 
they have followed certain statutory requirements, 
technical precision will not be required. It will be suf- 
ficient if it appear, though informally, from a reason- 
able construction of the whole transcript of the pro- 
ceedings, that these requisites have been observed. 
Where the transaction is one extending over a consid- 
able porion of time, and requires acts to be done, and 
orders made on different days, it is not essential that 
the entry recording each separate act should be com- 
plete in itself; for it will be aided, if possible, by con- 
struing it in connection with what has been already re- 
corded or embodied in written orders that are part of 
the transcript.—Lewisv. Laylin, Ohio, 23 N. E. Rep. 288. 


27. CREDITORS’ BILL—Estoppel. —B, who held land in 
trust for his father, conveyed it, at his father’s request, 
in trust for his half-sister, who was about to be mar- 
ried, and for whom his father wished to make some 
provision. B drew up the conveyance himself, and at 
his instance his sister gave a receipt for the value of 
the property as an advance from her father ; the receipt 
setting forth that the property had belonged to the 
father, and was conveyed at his request. B, when he 
made the deed, was conversant with h‘s father’s affairs 
and financial condition, and there was no evidence of 
fraud on his father’s part in causing the conveyance 
to be made. Held,that he was estopped to attack 
the deed by a creditors’ bill against the father.—Bobd v. 
Bobb, Mo., 12 8. W. Rep. 893. 

28. CRIMINAL LAW—Gaming-House— An instruction, 
on a trial for playing cards at a gaming house, defining 
a “gaming-house” as “a house or part of a house 
where gaming is carried on as a business,” is correct.— 
Anderson v. State, Tex., 128. W. Rep. 868. 


29. CRIMINAL Law—Homiclde.—Evidence that defend- 
ant asked deceased if he had used certain insulting lan- 
guage concerning himself and family, and that deceased 
repeated the insulting language, which was such as 
was calculated to inflame the mind to such a decree of 
passion as to render it incapable of cool reflection, and 
that defendant, under the immediate influence of the 
sudden passion this insulting language aroused, slew 
him, raised the issue of manslaughter, and demands an 
instruction presenting the law on that subject.— Richard- 
son v. State, Tex., 128. W. Rep. 870. 

30. CRIMINAL Law—Homicide—Insanity.—Though ac- 
cused his sufficient mental capacity to know right from 
wrong, and to comprehend the natureand consequen- 
ces of his act, he is not criminally responsible if, in 
consequence of a diseased state of mind, he lack the 
will power to resist an impulse to commit crime.— 
Plake v. State, Ind., 23 N. E. Rep. 273. 

31. CRIMINAL PRACTICE—Instructions.—Under Rev. St. 
Mo. § 4220, prohibiting the court in a criminal case from 
commenting on the evidence, and section 4218, making 
the accused or his wife competent witnesses, but al- 
lowing such facts to be shown forthe purpose of af- 
fecting their credibility, the court may instruct the jury, 
in weighing their testimony, to consider that he is the 
accused, and she his wife.— State v. Young, Mo., 128. W. 
Rep. 879. 


32, DEATH BY WRONGFUL ACT—Damages.—U nder Rev. 
St. Tex. § 2901. providing that, in actions for injuries re- 
sulting in death, exemplary damages may be recovered 
when the death is caused by the willful act or omission 
or gross negligence of the defendant, in order to sup- 
port a recovery of exemplary damages from a railway 
company for death, it must appear that there was some 
willful act or omission or gross negligence on the part 
of the officers of the corporation.—Jnternational, etc. R. 
Co. v. McDonald, Tex., 12 8. W. Rep. 860. 


33. DEATH BY WRONGFUL ACT — Damages.— Under 
How. St. Mich. §§ 3391, 3392, which provide that, in an ac- 
tion by an administrator against a railroad company 
for the alleged negligent killing of his intestate, the 
jury shall give such damages as are “fair and just,’ 
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which shall be distributed to the persons entitled 
thereto under the statute of distributions, the adminis- 
trator must show that some person has suffered pe- 
cuniary injury by the death; and where it appears that 
the intestate had a father and a brother, but that no 
one was dependent on him for support, itis proper for 
the trial court to order a nonsuit.— Van Brunt v. Cincin- 
nati, etc. R. Co., Mich., 44 N. W. 821. 

34. DECEIT— Representations— Opinion.— Fraudulent 
oral representation by a vendor in respect to the qual- 
ity of an article sold is admissible in evidence to show 
deceit, or a right to rescind the sale, although a written 
warrenty as to other qualities of the chattels sold was 
made at the time of the sale. Where fraud in a repre- 
sentation is alleged to consist, not ina knowledge by 
the vendor of the falsity of an affirmance that he knew 
the facts stated to be true, of his own knowledge, it is 
sometimes a question of fact, and sometimes one of 
law, whether such an affirmation was made.—State v. 
Case, N. J., 18 Atl. Rep. 972. 


35. DESCENT AND DISTRIBUTION—Adopted Children.— ' 


Under Gen. 8t. Ky. ch. 31,§ 17, providing that aman and 
his wife may join in a petition for the adoption of a per- 
son as their heir at law, and that such a person will in 
herit either in the same manner asa child in fact, the 
widow of the adoptive father, who dies intestate, is en- 
titled to only one-third of the personalty- as provided 
by statute, as where the intestate leaves issue.— Atchison 
v. Atchison’s Ex’rs, Ky., 128. W. Rep. 942. 

36. DEEDS— Cancellation — Parties.—_In an action by 
grantors in a deed against their grantees to set the 
deed aside, a vendee of the grantees is not a necessary 
. party defendant.—Silberberg v. Pearson, Tex., 12 8. W. 
Rep. 850. 

37, DEED—Execution.— The facts that the record of 
an instrument of conveyance shows no seal, and that 
following the grantor’s name appears a dash, which an 
employee in the register’s office testifies was the cus- 
tomary mark to indicate that an instrument was not 
sealed when recorded, do not support a finding that the 
instrument was not sealed when delivered, when ex- 
amined, three years after its date, it bore a seal, and 
was then again recorded, and there is a declaration in 
both the instrument and attestation that it is sealed.— 
Todd v. Union Dime Sav. Inst., N. Y., 23 N. E. Rep. 299. 


38. DEEDS—Description.—A deed conveying property 
by lot numbers is not void for uncertainly, though the 
recorded plat shows no division of the blocks into lots; 
it being shown that the proprietors had always treated 
the blocks as divided into lots and that for many years 
the property had been assessed, conveyed, and gener- 
ally known by the lot numbers, and it is immaterial 
that the grantor is a married woman.—Marvin v. Elliot, 
Mo., 128. W. Rep. 899. 


39. DEFAMATION OF TITLE— Damages.—In an action 
for slander of title, based on defamatory words 
in a deed, and subsequent assertions that the 
representations were true, where it appears that 
all the defendants actively engaged (in the execu- 
tion and delivery of the deed, evidence that one of 
them thereafter stated that plaintiff did not have title, 
and that she attempted to have the land assessed to 
her, is admissible, though her name does not appear in 
the deed, not only show defendants’ continued claim 
of right, but also to show their motives in inserting the 
slanderous words in the deed.— Chesebro v. Powers, Mich., 
44 .N. W. Rep. 290. 


40. ELECTION OF ACTIoNS.— A plaintiff who sues in 
assumpsit for goods sold and delivered, and then by 
leave of court changes his form of action to case for 
fraud and deceit in the purchase of the goods, as al- 
lowed by Rev. St. Ill. ch. 110, § 24, is not precluded from 
maintaining his action for the tort by the fact that he 
at first elected to sue on the contract.—Flower v. Brum- 
bach, Il., 23 N. E. Rep. 335. 

41, ELECTIONS AND VOTERS.—In North Carolina, the 
fact that the registration book had been lost does not 
invalidate an election, where it appears that all who 





voted had been duly registered as required by law.— 
Hampton v. Waldrop, N. C. 108. E. Rep. 694. 

42. ESTOPPEL IN Pais.—Where the indorsee of one of 
several notes secured by a trust-deed obtains judgment 
against the indorser for the proceeds of the trust prop- 
erty derived from a sale to pay the notes retained by 
the indorser, he thereby elects to affirm the sale; and 
he cannot, after failing to obtain full payment of his 
note, resell the property for the residue, and, as pur- 
chaser, maintain ejectment for it against the former 
purchaser’s grantees.—Boogher v. Frazier, Mo., 12 8. W. 
Rep. 885. 

43, FEDERAL CourTs—Jurisdiction.—Under section 23 
of the omnibus bill, the federal court which might have 
had jurisdiction of a case under the laws of the United 
States, had such federal court existed at the time of the 
commencement of such action, becomes, upon the writ- 
ten request of either party fora transfer of the case, 
the complete succesgor of the territorial court in which 
such action was pending at the time of the admission 
of this State into the Union ; provided, the record, which 
closes with the filing of the request, discloses a proper 
case for transfer. All proceedings in the State court 
thereafter are coram non judice.— Miller v. Sunde, N. Dak., 
44 N. W. Rep. 301. 

44. FIXTURES—Mortgagor and Mortgagee.—Machinery 
for manufacture of cotton cloth, placed in a cotton mill 
subject toa mortgage, becomes realty, as against the 
mortgagor and his grantees, where it is heavy, and not 
intended to be moved from place to place, but fastened 
in position to be used until worn out, or the use of the 
building is changed, though it is designed to manufact- 


ure a different kind of cloth from that made when the . 


mill was mortgaged. — Hopewell Mills v. Taunton Sav. 


_Bank, Mass., 23 N. E. Rep. 327 


45. GUARDIAN AD LITEM — Tax-titles.— The appoint- 
ment, as guardian ad litem of infants in a tax-suit, of an 
attorney employed by the collector does not invalidate 
a judgment against them where he was not employed 
by the collector in that case, and the removal of the 
general guardian from the suit was not occasioned by 
fraud.— Walters v. Hermann, Mo,, 12 8. W. Rep. 890. 

46. GUARDIAN AND WARD.—As a general rule, a widow 
is not bound to support her minor children out of 


her own property, ifthey have means of their own, - 


and she is entitled to indemnity out of their estate for 
the money expended by her on their maintenance, 
within proper limits. If a widow, being the guardian of 
her minor children, maintains them as members of her 
family, and uses their money for that purpose, she will 
be deemed to have intended to charge their estate for 
their support, and all reasonable expenses therefor will 
be allowed her.—Pyatt v. Pyatt, N. J., 18 Atl. Rep. 1048. 


47. GUARANTY — Acceptance. — An order reading, “I 
have made a contract with D for a lot of staves. Any 
white or burr oak timber you may sell him I will stand 
good for, or, in other wods, will guaranty the pay for 
it”—is an absolute undertaking, entitling the promissor 
to no notice of its acceptance, or of the failure of D to 
pay.— Nading v. McGregor, Ind., 23 N. E. Rep. 283. 

48. GUARANTY — Acceptance. — An order reading, 
“Please let my daughter, Mrs. H, have what goods she 
wants, and I will stand good for the money to settle the 
bills,” given after a refusal to give the daughter credit, 
is an absolute continuing guaranty, and requires no 
notice of its tance.— Wright v. Grifith, Ind., 23 N. E. 
Rep. 281. 

49. HOMESTEAD—Infant Children.—Gen. St. Ky. ch. 38, 
art. 13, § 13, providing that the homestead “exemption 
in favor of an execution debtor, or one against whom 
judgment has been rendered, shall continue after his 
death for the benefit of his widow and children,” ex- 





tends to claims of creditors proved in an action for the 


settlement of estates of deceased persons under provis- 
ions of the Civil Code.— Myers’ Guardian v. Myers’ Admr , 
Ky., 12 8. W. Rep. 933. 

50. HUSBAND AND WIFE—Summons.—Service of sum- 
mons in an action to foreclose a mortage given by a 
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husband and wife on land of the husband is sufficient, 
if made on the husband, and separate service on the 
wife is not necessary to bar her dower interest, though 
she be an infant.—Feitner v. Lewis, N. Y.,23 N. E. Rep. 
296. 

51. IMPEACHMENT OF OFFICER.—Under Code Ala. 1886, 
§ 4840, requiring the attorney-general to institute pro- 
ceedings to impeach certain officers, when it appears 
from the report of any grand jury that any such officer 
ought to be removed for any of the causes enumerated 
in section 4818, which includes drunkenness, the infor- 
mation, if it refers to the report of a grand jury, and is 
accompanied by it as the authorization, is prima facie 
sufficient, without specifically setting forth the con- 
tents of the report.— State v. Savage, Ala., 7 South. Rep. 7. 

52. INJUNCTION—Adverse Possession. — One who has 
been in adverse possession as against a trust-deed for 
the period of limitation may enjoin a sale under the 
deed, as such sale would cast a cloud on his title.— 
Gardner v. Terry, Mo., 12 8. W. Rep. 888. 

53. INJUNCTION— Water-rights. — A complaint which 
alleges that defendants threaten to divert the water 
from plaintiff's water power, that defendants elaim the 
right and have the ability to do it, and that they will do 
80, unless restrained, presents a case for the exercise of 
equitable jurisdiction to prevent a threatened injury.— 
Kimberly, etc. Co. v. Hewitt, Wis., 44 N. W. Rep. 803. 

54. INSURANCE—Waiver of Condition.—The delivery by 
an agent, who has been informed by the assured that 
the building is on leased iand, of a policy in which that 
fact is not noted in writing, amounts, in the absence of 
collusion, to a waiver of the condition requiring it, 
though the policy provides that “the use of general 
terms, or anything less than a distinct agreement in- 
dorsed on the policy, shall-not be construed as a waiver 
of any restriction therein.” — Home Ins. Co. v. Stone River 
Nut. Bank, Tenn., 12 8. W. Rep. 915. 

55. INSURANCE—Contract.—A promise to insure, made 
by one whose business is to insure,is performed by is- 
suing a policy. A like promise, made by one whose 
business is not to insure, is performed by the promisor 
procuring a policy in some responsible company to the 
full insurable value of the property.—Scranton Steel Co. 
wv. Ward’s, etc. Line, U. 8. C. C. (Mich.), 40 Fed. Rep. 866. 

56. INTOXICATING LIQUORS.—On the trial of an indict- 
ment under Rev. St. Ind. 1881, § 2099, making it unlawful 
for a druggist to sell liquor on Sunday, unless the buyer 
“shall have first procured a written prescription there- 
for from some regular practicing physician,” a pre- 
scription, dated six days before, directing the druggist 
to let the person named “have one-half pint of whisky 
and glycerine for medicinal purposes. Repeated as 
needed’’—and which had previously been filled by the 
druggist,isno defense.—EZdwards v. State, Ind., 23 N. E. 
Rep. 277. 

57. JUDGMENT—Disqualification of Judge.—A judge is 
disqualified to render judgment upon a note which has 
been assigned as collateral to secure a debt, owned by 
a firm of which he is a member; and such a judgment is 
absolutely void.— Templeton v. Giddings, Tex., 12 S. W. 
Rep. 851. 

58. LANDLORD AND TENANT.—Tenants who enter into 
possession of demised premises under a void lease be 
come tenants from year to year from the time of their 
entry, and the time of termination of their tenancy is 
not governed by the designation in the lease of the time 
in the year when the term shall expire.—Coudert v. Cohn, 
N. Y., 23 N. E. Rep. 298. 

59. LANDLORD AND TENANT— Rent— Interest.— Under 
Rev. 8t. Ill. ch. 74, § 2, which allows interest “for all 
moneys after they become due on any * * * instru- 
ments of writing,’ rent due under a lease which pro- 
vides for payment monthly in advance will bear interest 
from the first of each month, though the amount of 
rent is not statedin the lease.—Heissler v. Stose, Ill., 23 
N. E. Rep. 347. 

60. LIFE TENANTS—Improvements.—A life tenant is 
entitled to no compensation for taxes or improvements 





against the remaindermen, and where a married woman 
is the life tenant the same rule applies to her husband. 
—Creutz v. Heil, Ky., 128. W. Rep. 926. 

61. LIMITATION OF ACTIONS—Quo Warranto.—Under 
Rev. St. Ill. ch. 83, § 15, which provides that all civil ac- 
tions not otherwise provided for shall be commenced 
within five years next after the cause of action accrued, 
quo warranto proceedings to test the legality of the or- 
ganization of a school district cannot be brought 
more thanfive years after the district was organized. 
—People v. Boyd, Ill., 23 N. E. Rep. 342. 

62, LIMITATION OF ACTIONS.—Rev. St. Mo. 1879, §§ 3225, 
3226, relating to limitations in cases of certain equitable 
titles, have no application to ordinary actions of eject- 
ment, where the contest is between two purely legal 
titles.—Charles v. Morrow, Mo., 12 8. W. Rep. 903. 

63. LIMITATION OF ACTIONS —When a school warrant 
has been destroyed by fire, and the school board issues 
a duplicate, as of the date of the original, with the word 
“Duplicate” written across the face, the statute of lim 
itations begins to run from the date of the original, and 
not from date of the issue of the duplicate.—School Dis- 
trict v. Cromer, Ark., 12 8. W. Rep. 879. 

64. MANDAMUS—Appellate Court.—An order of the ap- 
pellate court dismissing an appeal for want of jurisdic- 
tion being a judicial act,the supreme court will not 
issue a mondamus to compel the appellate court to take 
cognizance of such appeal, though there is no other 
mode of reviewing such order.—People v. Garnett, Ill., 23 
N. E. Rep. 331. 

65. MARRIED WOMAN—Res Adjudicata.—Where a mar- 
ried woman, in a competent court of another State, has 
answered to an action on notes of which she was joint . 
maker with her husband, and judgment has been given 
against her, the question whether she was a surety, and 
therefore not liable,is res adjudicata in an action to 
foreclose a mortgage on her land securing such notes. 
—Lieb v. Lichtenstein, Ind., 23 N. E. Rep. 284. 

66. MARRIAGE UNDER DURESS. — Marriage cannot be 
avoided on the ground of duress, where a man is law- 
fully arrested on process for seduction, and marries the 
woman to procure his discharge. The fact that he sub- 
sequently discovers that he could not have been con- 
victed will not alter the case, if the prosecution was on 
probable cause, and not from malice merely. — Marvin 
v. Marvin, Ark., 12 8. W. Rep. 875. 


67. MASTER AND SERVANT— Negligence.—Where one is 
employed under what is termed a “canvasser’s salary 
and commission contract,” which repeatedly refers to 
his employment as “services,” and requires him to de- 
vote his “exclusive time and best energies to said busi- 
ness,” and to act under the direction, rules, and 
instructions of the employer, he is a servant, for whose 
negligence in the course of his employment the em- 
ployer is responsible, though the contract binds him 
not to use his employer’s name “in any manner 
whereby the public, or any individual, may be led to 
believe” the employer “responsible for his actions.” — 
Singer Manuf’g Co. v. Rahn, U. 8. 8. C., 10 8. C. Rep. 175. 


68. MASTER AND SERVANT— Fellow-servants. — A fore- 
man in the repair department of the shops on a rail- 
road company, with power to employ and discharge 
hands, is not the fellow-servant of those under his con- 
trol, but the representative of the company. — Missouri, 
etc. R. Co. v. Williams, Tex., 128. W. Rep. 835. 

69. MASTER AND SERVANT— Negligence. — In an action 
against a railroad company to recover for the death of 
a track repairer run over by a switch-engine, evidence 
that another man, who was working by the side of de- 
ceased, came so near beingrun over that the engine 
struck his foot, is admissible, as tending to show that 
the peril of deceased was not brought about by his own 
negligence.— Missouri, ete. Ry. Co. v. Lehmberg, Tex., 12 8. 
W. Rep. 838. 

70. MECHANIC’S LIEN— Parties. — Where a petitioner 
for a mechanic’s lien subordinates his lien to that ofa 
prior trust-deed, the holder of the note secured by such 
deed is not a necessary party to the proceedings to 
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foreclose the lien. — Portoues v. Badenoch, Ill., 23 N. E. 
Rep. 849. ° 

7l. MORTGAGES—Assignment— Tax-liens. — In the ab- 
sence of statute or special agreement between the 
parties in Michigan, the assignee of a mortgage cannot 
pay taxes or incur expenses to clear the land covered 
by the mortgage from tax-liens that have accrued 
prior to the execution of the assignment, and add the 
amounts so paid tothe amount due under the mort 
gage, and make them a lien on the land. — Macomb v. 
Prentis, Mich., 44 N. W. Rep. 324. 

72. MECHANIC’s LIEN—Contract.— Where a contractor 
has in good faith made substantial performance of the 
terms of a building contract, but there are some slight 
omissions or defects which are not so essential as to 
defeat the object of the parties, but are readily sus- 
ceptible of being remedied so that an allowance out of 
the contract price will give the other party full indem- 
nity, and, in substance, what he bargained for, the 
contractor, in an action on the contract, may recover 
the contract price, less the damages on account of the 
omissions or defects; and if, in such case, the other 
party wishes to claim a deduction on account of such 
defects or omissions, the burden is upon him to allege 
and prove his damages. — Leeds v. Little, Minn., 44 N. W. 
Rep. 36. 

73. MORTGAGE—Unrecorded Deeds.— A complaint for 
the foreclosure of a mortgage, executed by plaintiff's 
parents, alleged that the mortgagor's had entered into 
possession of the land, some forty years before the 
execution of the mortgage, under an unrecorded deed 
from the then owner in which plaintiff and other 
children of the mortgagor’s were grantees; that plaint- 
iff was then an infant of tender years, and had no 
knowledge of the deed until after the foreclosure; and 
that the mortgagors had caused it to be .generally re- 
ported that they held under an unrecorded deed vest- 
ing title in them. It was not denied but that the 
mortgage was given for a valuable consideration, and 
accepted in good faith: Held,thatthe complaint was 
insufficient as against the rights of the mortgagees, 
who occupied the position of bona Ade purchasers. — 
Herff v. Griggs, Ind., 23 N. E. Rep. 279. 


74. MORTGAGE—Foreclosure.—Where a decree of fore- 
closure recites that one of the defendants who has not 
been served is dead, and the decree is afterwards re- 
versed because such death was not proved, such 
reversal does not affect the title of a purchaser at the 
forec.osure sale, when such party was in fact dead, and 
the purchaser was not a party to the suit. — Lambert v. 
Livingston, Il., 23 N. E. Rep. 352. 

75. MUNICIPAL CORPORATIONS — Street Assessments.— 
Where an ordinance tor “abandoning proceedings for 
the opening of” a certain street in terms repeals the 
ordinance under which such proceedings were insti- 
tuted, but provides that, if possessior has been taken 
of any part of such proposed street, so that the same, 
shall have become a public highway, it shall be con- 
structed as not vacating such part of said street, the 
criginal ordinal ordinance is left in full force, so far as 
that partof such street is concerned. — Pardridge v. 
Village of Hyde Park, Ill., 23 N. E. Rep. 345. 

76. MUNICIPAL CORPORATION — Street Assessments, — 
The owner of land specially assessed for improving a 
street cannot object to the confirmation of such assess- 
ment because the municipality has not acquired title to 
the soil of the proposed street. — Leman v. City of Lake 
View, 1., 23 N. E. Rep. 346. 


77. MUNICIPAL CORPORATIONS— Bridges.—A city which 
opens a bridge for public travel is liable for injuries 
caused by the defective condition of one side of the 
bridge, though the other side is perfectly safe for 
travel. Overruling Tritz v. City of Kansas, 84 Mo. 632.— 
Walker v. City of Kansas, Mo., 12 8. W. Rep. 894. 

78. MUNICIPAL CORPORATIONS— Water-works.—As the 
charter of the city of Nashville (Acts Tenn. 1883, ch. 114, 
§ 17, subd. 8) authorizes the mayor and council ‘to pro 
vide the city wjth water by water-works, and to pro- 





vide for the prevention and extinguishment of fires,’ 
it cannot be held that the city, in operating water- 
works used to supply its citizens with water, and to 
extinguish fires and sprinkle streets,is engaged in a 
private enterprise, or performing a municipal function 
for a private end, though it imposes water-rates which 
are used to defray the expense of operating the water- 
works, and to keep down the interest on the indebted- 
ness incurred in their construction. — Smith v. Mayor, 
etc., of Nashville, Tenn., 12 8. W. Rep. 924. 


79. MUNICIPAL CORPORATION— City Council.—Under a 
regulation adopted by a city council, providing that “a 
majority of the members elected and voting shall be 
necessary to choose any officer elected by the board,” 
a candidate who 1eceives six votes of the twelve mem- 
bers present, three not voting, is legally elected. — 
Morton v. Jungerman, Ky., 12 8. W. Rep. 944. 


80. NEGLIGENCE—Damages— Pleading. — In an action 
for injuries caused by collision with a street-car, 
damages may be recovered both for injuries to plaint- 
iff's person and to his horse and buggy, though they 
are both set upinthe same countof the declaration, 
when no demurrer is filed, and no objection is made to 
the introduction of evidence as to such injuries. — 
Chicago, etc. Ry. Co. v. Ingraham, Iil., 23 N. E. Rep. 350. 

81. NEGOTIABLE INSTRUMENTS— Indorsement. — One 
who has indorsed a certificate of deposit, in good faith, 
for the identification and accommodation of the payee, 
which eertificate is then negotiated, is entitled, on 
making payment after protest, to be subrogated to all 
the rights of the holder against the drawer and prior 
indorsers, though, at the time of making payment, he 
knew that the certificate had been fraudulently ob- 
tained.— Beckwith v. Webber. Mich., 44 N. W. Rep. 330. 


82. NOTARY PUBLIC. — Whether the authority of 
notaries public to administer oaths be of statutory 
origin, or founded on customary law, itis now univer- 
sal, and should be judicially recognized as one of their 
general powers, and affidavits, authenticated by the 
official seals of notaries of other states, placed on the 
same footing as their authentications of commercial 
documents. — Wood v. St. Paul City Ry. Co., Minn., 44 .N. 
W. Rep. 308. 

83. OFFICE AND OFFICERS—Term of Office. — Rev. St. 
Mo. 1879, § 5838, providing for the appointment by the 
governor of an inspector of oils in certain cities pre- 
scribes that such inspector shall hold his office for two 
years, or until his successor is appointed and qualified: 
Held, that the date of the beginning of the term of 
office of the first inspector appointed under the statute 
determined the limits of the terms of all subsequent 
appointments. — State v. Stonestreet, Mo., 128, W. Rep. 
895. 

84. OFFICE AND OFFICERS—Disqualification. — Where 
itfurther appears that atthe date of the election re- 
lator was in arrears for taxes due the city,and that the 
books of delinquent taxes were in the collector’s office 
for the inspection of the public; that relator had per- 
sonal property subject to taxation, but on his own ad- 
mission he had paid no taxes for five years prior to the 
election,—he cannot avoid disqualification for office on 
the ground that he did not know there were any taxes 
assessed against him. — State v. Williams, Mo.,128. W. 
Rep. 905. 

85. PARENT AND CHILD—Injury.— Where the parents of 
a minor child are living together, the consent of the 
father to the employment of the minoris necessary to 
relieve the employer from liability to the father for loss 
to him of the child’s services, arising from injuries re- 
ceived in the employment. The mother’s consent is 
not sufticient.— Gulf, etc. Co. v. Redeker, Tex.,12 8. W. 
Rep. 855. 

86. PARTITION—Disputed Tithe — Where defendant in 
partition denies complainant’s title, it is proper to stay 
proceeding in the suit for a year,so that complainant 
may establish his title by action in ejectment.—Brown v. 
Cranberry Iron ¢ Coal Co., U. 8. C. C. (N. C.) 40 Fed. Rep. 
849. 
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87. PRACTICE—Misconduct of Counsel.—It is no cause 
for reversal that defendant’s counsel, after argument 
begun, prepared interrogatories, and, without submit- 
ting them to plaintiff's counsel, gave them to the court, 
who submitted them to the jury, as it was not neces. 
essary to submit them to opposing counsel, and the 
time of presenting them was within the discretion of 
the court.—Sherfey v. Evansville, etc. Co., Ind., 23 N. E. 
Rep. 273. 

88. QUIETING TITLE.—Where one of several heirs takes 
exclusive possession of the ancestor’s land, claiming 
the same under a deed from such ancestor, which the 
disseised heirs allege was never delivered, the latter 
cannot sue in equity to have the deed set aside as a 
cloud on their title, their proper remedy being eject- 
ment.— Lundy v. Lundy, Iil., 23 N. E. Rep. 337. 

89. RAILROAD COMPANY—Negligence.— Where plaint- 
iff’s evidence tends to show that the gripman saw de- 
ceased crossing the track when at such distance that 
he could have avoided collision by using promptly the 
applianceeg at his command for checking the train, the 
case is properly submitted to the jury.—Pope v. Kansas 
City Cable Co., Mo., 12 8. W. Rep. 891. 

90. RAILROAD COMPANIES—Fires.— W here, through the 
negligence of a railroad company, sparks and cinders, 
alive with fire, escape from its engine, and set fire toa 
house, the company is liable for loss of life, as well as 
of property destroyed by such fire, without contribu- 
tory negligence on the part of the party injured. — 
Bajnowski v. Detroit, etc. Co., Mich., 44 N. W. Rep. 335. 

91. RAILROAD CoMPANY—Stock Killing.—Code N. C. § 
2826, providing that the killing, etc., of cattle “by the 
engines or cars running upon any railroad shall be 
prima facie evidence of negligence on the part of the 
company,” applies where the cattle are yoked to acart, 
and in charge of a driver,as well as where they are 
running at large.—Randaill v. Richmond ¢ D. R. Co.,N. 
C., 10 8. E. Rep. 691. 

92. SLANDER—Chastity.—A woman who has had illicit 
intercourse witb a man, but has since repented and be- 
come virtuous, is an ‘innocent woman” within Code N. 
C. § 1113, which provides that any person who shall at- 
tempt, in a wanton and malicious manner,to destroy 
the reputation of an innocent woman, by words 
amounting to a charge of incontinency, shall be guilty 
of a misdemeanor.—State v. Grigg, N. C., 10 8. E. Rep. 684. 


93. TAXATION— Exemption. — It is only an incorpo- 
rated religious society which is entitled to the benefits 
conferred by Act N. Y. 1852, ch. 282,§ 1, providing that 
the exemption from taxation of a school-house or 
building for public worship shall not apply to any such 
building in the city of New York, unless the same shall 
be exclusively used for such purposes, and exclusively 
the property of a religious society.—Church of St. Monica 
v. Mayor, N. Y., 23 N. E. Rep. 24. 

94. TRADE-MARK—Injunction. — Where complainants 
have built up a business as agents for the sale of canned 
salmon, and in such business have been in the habit of 
using a printed label placed on the cans, giving their 
firm name and a statement that they were the sole 
agents for such brand ofcanned salmon, injunction 
will lie to restrain the false and fraudulent use by de- 
fendants of that part of alabel which represents that 
complainants are the sole agents for defendants’ 
salmon, whether defendants’ salmon be of an equal or 
inferior quality to those sold by complainants.— Coleman 
v. Flarel, U. 8.C. C. (Oreg.), 40 Fed. Rep. 854. 

%, TELEGRAPH COMPANIES—Delay.—A telegraph com- 
pany is not relieved from liability for damages result- 
ing from delay inthe transmission and deliveryof a 
message calling a sister to herdying brother by the 
fact that at the time it contracted to deliver the mes- 
sage it was not informed of the relation of the parties 
by its contents, or otherwise.— Western Union Tel. Co. v. 
Adams, Tex., 12 8. W. Rep. 857. 

%. TROVER—Evidence. —Introver for the value of 
a stock of goods wrongfully seized by an officer, a wit- 
ness who has been engaged in the same line of busj- 











ness, who assisted in making out the inventory for the 
officer by writing out the amounts as they were an- 
nounced by the appraisers, and who looked over the 
stock, may testify as to its value, though he says that 
he did not make sufficient examination of the goods to 
give an opinion as to their exact value. The weight 
to be given to his testimony is for the jury to decide.— 
Hutchinson v. Poyer, Mich., 44 N. W. Rep. 327. 

97. TRUST-DEED—Trustee. — The trustee in a deed of 
trust executed for the benefit of certain creditors of 
the grantor may purchase tho property at his own sale, 
made at public auction, under a power contained in ieee 
deed.— Bohn v. Davis, Tex., 12 8. W. Rep. 837. 

98. TRUSTS — Powers of Trustee.—A deed conveyed 
land to trustees, “and tothe survivor of them, and to 
the heirs and assigns of such survivor,’ with power to 
“execute such leases, conveyances, contracts and 
agreements” regarding the land as the beneficiary 
might request, and provided that in case the benefi- 
ciary died before the grantor the land should descend 
to and vestjin her surviving children, and in case the 
grantor died first the trust should cease: Held, that the 
trustees could not convey the fee, even wit: the bene- 
ficiary’s consent, their estate being only for the joint 
lives of the beneficiary and the grantor.— Walton v. 
Follansbee, Ill., 23 N. E. Rep. 333. 

99. Usury.—To charge one with usury he must know 
of and be a party to the intent to violate the law against 
usury.—Jackson v. Travis, Minn., 44 N. W. Rep. 316. 

160. VENDOR AND VENDEE.—A mistake as to the 
quantity of land having been made, and the price in the 
deed fixed accordingly, the fact that within six months 
after takingthe deed, and repeatediy thereafter, the 
vendee promised to pay a specific sum for the excess, 
will sustain a finding that the excess had not been ad- 
justed and paid for at a less price.—McCrocklin v. Lloyd, 
Ky., 12 S. W. Rep. 935. 

101. VENDOR AND VENDEE — Covenants.— A mutual 
covenant by the owner of a lot with the adjoining own- 
ers, that 12 feet in front of each of their lots shall not 
be built upon, but shall be left open for court yards, 
constitutes an incumbrance on the lot, and, if it im- 
pairs its value, it will excuse specific performance of a 
contract for the purchase of the lot, which was to be 
conveyed free and clear of all incumbrances.— Wetmore 
v. Bruce, N. Y., 28 N. E. Rep. 303. 

102. Viclous ANIMALS—Tor‘ts.— An instruction that If 
the jury find that defendants’ horse was vicious, and 
that their servant knew or by reasonable diligence 
could have known it, “then leading the horse so close 
to plaintiff's colt that he kicked the colt would consti- 
tute such’ negligence on the part of the servant as 
would make the defendents liable,” is erroneous, as 
withdrawing from the jury the question, what consti- 
tutes negligence.—Campbell v. Trimble, Tex., 12 8. W. 
Rep. 863. 

108. CONVERSION.—A mere permission in a will for the 
executors to sell certain land, “if they see fit to do so” 
and to divide the proceeds among testator’s heirs, is 
not an equitable conversion.—Milis v. Harris, N. Car., 10 
8. E. Rep. 704. 

104. WILLS—Sale to Pay Debts.—The will of testator 
provided that all bis property should go to his four 
daughters as long as they lived or remained unmarried 
to be held jointly as an undivided estate. If any mar- 
ried, the remaining unmarried daughters might give 
them such portion of the estate as they saw fit, not ex- 
ceeding one-seventh of the whole, which should be 
charged to their share in the final division, which 
should take place on the death or marriage of them all. 
Upon the death or marriage of them all, the estate 
should be divided among all of testator’s children: 
Held that, asthe surviving daughter took her share by 
inheritance, it was liable to sale at her death for her 
debts.—Mourning v. Missouri, etc. Co.,Mo., 12 8. W. Rep. 
884. , 

105. WILLS—Construction.—The doctrine of cy pres is 
not applied to the construction of wills in Wisconsin.— 
In re Fuller’s Will, Wis., 44 N. W. Rep. 304. 
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